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CHAPTER ONE

INTRODUCTION

Asylum is a worldwide issue and relationship with countries should be based on a cooperation ground. 

The term asylum goes back to the early Christian Church when sanctuary was a place of religious right of asylum. Throughout history people have fled their homes to escape persecution. After World War II international Community included the right to asylum in the 1948 Universal Declaration of Human Rights. In 1951 it has been held the UN Refugee Convention. This means that worldwide refugee it has been recognized as a category to protect. 

One of the main points emerging from different experiences is the fear of an increasing of the immigration. Immigrants are usually not accepted or ignored but for asylum seekers is further different. They have specific reasons to flee and ask for protection of the host country, that means an active involvement from the Government. Granting permission to stay means agree to allow them to stay on Hong Kong territory while the general policy is of not acceptance. The main concern is of controlling the flux and deterrence is the way to do it.

From the history Hong Kong was a rocky island that evolved to what it is today thanks to immigrants. The same proud Chinese people would not be in their current position without the help and the interest of European. Hong Kong Government should keep in mind that it has been built on the blood of immigrants. Refusing to address asylum issue sounds like denying its past.

First of all it has been proved that restriction of any sort are not deterrents and on second ground the economy of countries is not based on the number of people (no reason to be afraid of an increase of the flux). Knowing that, trying to exclude asylum seeker from the society lead to the built of a marginalized group living in the community and is potentially dangerous.

Hong Kong territory is small in size but a high-density population, has economic prosperity and a liberal visa regime. All these factors make the territory vulnerable to abuses says the Government. That’s why the 1951 Refugee Convention has not been extended to the territory and the HKSAR government adopts a firm policy of not granting asylum.

Whether or not an asylum seeker should be give n refugee status is a matter to be decided by the United Nations High Commissioner for Refugees (UNHCR). UNHCR got the permission to stay in Hong Kong from the Government and this link often makes UNHCR procedures less transparent. The UNHCR gets its funds from donors that often prefer spend money on emergency border situations. 

HKSAR has autonomy in immigration matters and no relevant international treaty obliges the HK government to admit foreign nationals. The refusal to admit persons from other countries does not engage any of the PRC international obligations. Only the International Convention Against Torture (CAT) limits the Hong Kong government from complete freedom of action in immigration decision-making.

HK does not officially have an asylum policy or legislation. The lack of any policies to deal with the various problems met by asylum seekers means that the government does not support them in any way. Asylum seekers are left without any basic means of living, including food and shelter and have no adequate protection against refoulement for refugees and asylum seekers.

The main point is that UNHCR may not maintain its presence for an extended period of years, and it is not a HKSAR government entity.

HKSAR should gradually fulfill its obligations by setting up its own asylum mechanisms.

On May 2005 the Committee on Economic Social and Cultural Rights expressed concern that the HKSAR lacks a clear asylum policy, that the 1951 Refugee Convention and annexed 1967 Protocol – to which China is a party – has not yet been extended to HK and most of all that HKSAR does not yet foresee any necessity to have them extended.

The Committee has recommended that HKSAR reconsider its position regarding the extension of the 1951 Refugee Convention and its 1967 Protocol to its territorial jurisdiction, and that it strengthens its cooperation with UNHCR, in particular, in the formulation of a clear and coherent asylum policy based on the principle of non-discrimination.

Many people flew from countries where situations are dramatic and the lack of protection they face ones come in HK could be dangerous for their lives.

The government does not recognize the status of asylum seekers and have no legal obligation to support financially or otherwise a person’s living during his stay in Hong Kong while his refugee claim is being assessed by UNHCR. 

Usually there are four main paths to follow applying for recognition as a refugee:

· to the government (if the country is a state party to the 1951 Refugee Convention and 1967 Protocol);

· to the UNHCR (it has its Statute to recognize ‘mandate’ refugees);

· trough United Nations Development Programme (UNDP);

· trough non-governmental organizations (NGOs)

This research consists of a comparison of asylum policies of different countries. The systems of the following countries have been examined: Common Law as United Kingdom, United States of America, Australia and Canada, countries that first established refugee protection system and three European countries as Italy, France and Switzerland. The aim has been to understand the different ways of managing asylum and refugee issues and find a possible path to follow to improve the Hong Kong situation.

HONG KONG POLICY
People who seek asylum in Hong Kong can follow two main paths:

A. Convention Against Torture

From a case in June 2004 HKSARG has administrative procedures for assessing CAT claims.

Asylum seekers can go to the Immigration Department and raise a claim under article 3 of the Convention against Torture and Other Cruel, Inhuman, Degrading Treatment or Punishment (CAT).

- “No State Party shall expel, return or extradite a person to another state where there are substantial grounds for believing that he would be in danger of being subjected to torture”

- “For the purpose of determining whether there are such grounds, the competent authorities shall take into account all relevant considerations including, where applicable, the existence in the state concerned of a consistent pattern of gross, flagrant or mass violations of human rights” (article 3, CAT).
If there are substantial grounds for believing that he would be in danger of being subjected to torture he would not be removed. He does not get the right to stay in HK, but get the right not to be removed.

· Immigration officers are responsible for assessing CAT claim cases.

· After an interview immigration officers will investigate the case who gives recommendations to the Director of Immigration.

· During the interview applicants must have an interpreter. 

· Legal representatives are not allowed.

· The applicant must get a copy of the interview as to check or add particulars.

· Applicant may be requested to undergo medical examination. The results are submitted to HKSARG.

· The provision of information during the interview and medical examination take place voluntary by the applicant.

· The Director of Immigration is the officer who decides the cases.

- If his determination is in favour of the claimant that do not means that the applicant is automatically entitled to remain in HK. If the claim of threat of torture in the country of origin diminishes, then removal, deportation or repatriation will be initiated.

- If his determination is not favourable a “minded to refuse” letter stating the Director’s provisional determination and reasons for the intended refusal will be served on the claimant. At this stage the claimant can within two weeks from receiving the refusal write a petition against the determination to the Chief of Executive. The Secretary of Security will investigate again the case and will provide a final determination.

At the Immigration Department asylum seekers are not a different category from immigration offenders. Under the Immigration Ordinance chapter 115- see sections 19,26,27,32,36- and the related subsidiary legislation- paragraph 2, schedule 1 and paragraph 3, schedule 1- detention is provided.

The law does not limit the time of subsequent detention pending removal or deportation. Depending on the circumstances of individual cases the length of detention would be different.

B. UNHCR

A person who meets the criteria of the UNHCR statute, regardless of whether or not he is in a country that is a party to the 1951 Refugee Convention or 1967 Protocol has is a refugee. They are called “mandate refugees”. If their cases are considered genuine they get a “recognizance” letter from the government. This is solely a recognition by HKSAR that the refugee is an offender for overstaying and enjoys no rights. The Immigration Department could still charge them for overstaying. This lack of recognition is against all international humanitarian standards.

Asylum seeker’s children are not eligible to study in public schools. The government does not recognize the right to education of children migrants. Asylum seekers can go to Education Department that case by case could offer school placements.

RECOMMENDATIONS
The arbitrary way of conduct asylum’s proceedings increase frustration and fear in claimants. Society for Community Organization recommends the following: 

A. Need of definite procedures in matters of asylum
· Enact a refugee law;

· Extend the 1951 Refugee Convention;

· Include the principle of stay on humanitarian grounds in refugee legislation;

B. Provide Special services for this category of people.

· Provide valid identity papers;

· Immediately assist with food, shelter, medical assistance;

· Provide public education;

· Rehabilitation centers for victim of torture;

· Free access to healthcare services;

· Legal aid provided from government;

CHAPTER TWO
PROCEDURES
UNITED KINGDOM

In UK an applicant can claim asylum based on the 1951 Refugee Convention.

Home Office (HO) considers asylum applications. Asylum seekers who want to claim have to do it within 3 days of their arrival. This way they are entitled to ask for financial support (food and shelter) to the National Asylum Support Service (NASS). If they raise a claim after 3 days of their arrival any kind of support will be available for them.

If the first decision from the HO is negative different levels of appeal are available for applicant (i.e. Humanitarian Protection or Discretionary Leave). In the past, applicants had two chances for appeal while now asylum seekers whose cases have been rejected at HO have only one right for appeal. It means they only have two chances to present their case.

The stages of UK asylum claim are:

· Statement of Evidence Form;

· Supporting evidence;

· Doctor’s reports;

· Interview (with interpreter);

· A transcription of the interview given to applicants so that they can check and add details;

· If application would be refused a few pages with reasons for refusal would be given to applicant, who can launch an appeal and oral hearing of appeal.  

Legal Aid is available for asylum seekers through a means and a merit test. There must be sufficient benefit to the asylum seeker to get Legal Aid for advice on an asylum claim. This is usually easy to demonstrate. If refused asylum and an appeal is launched there must be a moderate or better chance of success (over 50%) before Legal Aid will be granted. Legal Aid is not given by the HO but by the Legal Services Commission which is also a government body. There is a shortage of legal aid lawyers doing this work – they must be accredited by the Law Society to give immigration advice. Many asylum seekers have no lawyer as a result.
Indigent asylum seekers are entitled to free legal services. The Immigration advisory service or Refugee Legal Center are present in detention centers. In practice, however, it has been reported that asylum seeker are not always able to gain timely access to this aid. The minority of asylum seekers housed in accommodation centers will have access to legal aid in theory, provided that adequate supply of qualified practitioners ca be secured.

In 2002 the Legal Service Commission had funded training and start-up packages to increase the overall supply of legal services available to asylum seeker, as well as “second tier advice” projects for experienced practitioners to advise newer practitioners and a pilot referral system through the Refugee council to direct asylum seeker to legal help.

U.S.A

In U.S. people can apply for asylum with the United States Citizenship and Immigration Services (USCIS) Bureau in the Department of the Homeland Security (DHS) within one year of their arrival into the country. Most asylum grants, about 70%, are handled by the Citizenship and Immigration Services (CIS), which has eight regional asylum offices throughout the U.S. The other 30% are handled by the Immigration courts.

According to several provisions embodied in the Immigration and Nationality Act (INA) U.S follow the principle that it will not return a foreign to a country where his life or freedom would be threatened. 

In 1968 U.S. became party to the 1967 Protocol relating to the Status of Refugee. The U.S. Refugee Protocol does not require that a signatory accept refugees, but it does ensure that signatory nations afford certain rights and protections to aliens who meet the definition of a refugee.

The Refugee Act of 1980 codified the U.S. Refugee Protocol definition of a refugee in the INA, included provisions for asylum, and instructed the Attorney General to establish uniform procedure for the treatment of asylum claims. The Attorney General can exercise discretion in the granting of asylum.

The 1996 Immigrant Responsibility Act rules the asylum process. In U.S. asylum seekers must demonstrate a well-founded fear of persecution if returned home. While a “credible fear” could establish eligibility for asylum a “ well-founded fear” is guided by judicial decisions. 

After 9/11 the Federal Government has enacted a series of policies that change the fight against terrorism into a campaign against immigrants (indefinite detention policy, limiting court review of deportation decisions, keeping immigrants hearings closed to the public and media) put in place without Congressional approval. Congress wants to restore basic fairness to the immigration system through the Civil Liberties Restoration act of 2005, which is currently in consideration.

Asylum seekers arriving at the U.S. port and who lack proper immigration documents or who engage in fraud or misrepresentation is placed in expedited removal proceedings. Asylum seekers caught illegally inside U.S. (and who raise an asylum claim) follow the same path. If they express a fear of persecution, they receive a “credible fear” hearing with an U.S. Citizenship and Immigration Services (USCIS) asylum officer and – if found credible- are referred to an Executive Office for Immigration Review (EOIR is a branch of the U.S. Justice Department) immigration judge for a hearing. The 220 EOIR immigration judges and the Board of Immigration Appeals (BIA), a branch of EOIR, have the exclusive control over such claims under the Attorney General. Asylum seekers in a removal proceeding which assess claim for asylum fill a so-called Defensive Application because it is considered as a defense to their removal.

All asylum seekers not involved in any removal proceeding (that is people which arrive legally in the country) files an I-589, the asylum Affirmative Application form with the USCIS Regional Service Center.

The USCIS schedules a non-adversarial interview (within 60 days after the claim is filed) with a member of the Asylum Officer Corps. Asylum Officers either grant asylum to successful applicants or does not technically deny asylum claims but refer to the EOIR immigration judges those applicants who fail to meet the definition for held formal proceedings.

Determinations are based on the application form, on the information received during the interview and on information about country conditions. If Asylum Officers approve the applications people have to pass the identification and background checks prior to get asylum status.

People claiming relief from removal due to torture persecution are treated separately under a withholding of removal under CAT. U.S. ratified the CAT treaty in 1994. U.S. also ratified the ICCPR in 1997 (article 7 is against torture as well).

Legal representation is positively correlated with success. U.S. does not provide legal assistance to asylum applicant. One out of three asylum seekers in immigration courts lack legal representation. For those who cannot afford to pay for counsel the availability of free legal assistance is limited. The need for representation far exceeds the limited resources of non-profit legal organizations. In addition, some attorneys must travel great distances to meet with their clients at jails and facilities located in remote or inaccessible areas. All these factors limit the number of lawyers who are willing and able to take these cases. More than twice as many detained asylum seekers lack representation when compared to non-detained asylum seekers in immigration proceedings.

If asylum seekers want to leave temporarily the country they have to ask permission in advance in order to gain permission to return to U.S. This path is called Advance Parole.

AUSTRALIA

In Australia asylum seekers who arrive in an authorized manner can raise a claim for get a Permanent Protection Visa (PPV) and are allowed to remain in the community while their applications are processed. With a PPV people get a permanent residence and also get immediate access to settlement support arrangements available to refugees resettled from overseas.

Asylum seekers who arrive in an unauthorized manner by plane or boat are put in detention until they are granted a visa to remain in the country (or could leave the country voluntarily).

If their applications are successful these people will be released from detention centers and can get a Temporary Protection Visa (TPV). TPV allows them to remain in the country for 3 years with access to Medicare, but there is no entitlement to many welfare benefits, settlement services and no family members are allowed to join them. They can require a re-determination after 3 years on whether the persecution continues to exist. (In the past they could get a PPV).

All asylum seekers (both in detention and in the community) fill an application for a protection visa with the Department of Immigration and Multicultural Indigenous Affair (DIMIA).

A DIMIA officer interviews the applicants and decides whether they engage Australia’s obligations under the UN Refugee Convention. Immigration Advice and Application Assistance Scheme (IAAAS) provide visa application to asylum seekers and technical support. 

If applications are refused, applicants can seek a merits review of the decision from the Refugee Review Tribunal (RRT), which is an independent administrative board, or from the Administrative Appeals Tribunal (AAT). These tribunals examine the claim against the UN Convention definition, and must give the applicant the opportunity of a personal hearing.

If the Tribunal rejects the review application the Minister for Immigration has the power to intervene, if it believes it’s in the public interest to do so.

People refused a visa by the Tribunal may appeal to the Federal Court for judicial review on the ground of error of law, but not on the merits of the case. Recent Australia legislation aims to further limit the grounds on which an adverse decision can be successfully challenged in the courts. For example for people arriving by boat (considered the most pressing problem) once brought to the mainland has the right to review by the RRT, but judicial review is closed off for them. 

The Migration Amendment Act 2001 provides for only a second review by a different DIMIA official of a determination made by an “offshore entry person”.

Most of asylum seekers arrive legally in the country and apply for protection. They get a bridging visa upon lodging a PPV application that allows them to remain lawfully in the community until the PPV application is finalized.

Under IAAAS the Australian Government contracts staff members of various legal aid and private law offices as migration agents to advise and assist screened in asylum seekers detained within the migration zone in the preparation, filing and presentation of their visa applications. IAAAS assistance is available to those who qualify for it free of charge from the primary decision through the merit review stages, but is not available for applications for judicial review.

Asylum seekers who arrive without valid visas are initially placed in “separation detention” for indefinite periods during which they are denied access to legal advice, news coverage, visitors and phone calls.

DIMIA is under no legal obligation to inform detainees of their rights to counsels of the availability of government funded counsel. As IAAAS service providers are paid through DIMIA, concerns have been raised about a potential conflict of interest with their clients’ needs and the quality of advice provided. Even for those who are eligible for IAAAS assistance access to legal assistance is often limited by remoteness of their detention canters. Detainees are allowed to make phone calls but in some centers they must pay for calls themselves.

CANADA

In Canada anyone from any country is granted a full review of their refugee claim in a process that is relatively slow and backlogged. It takes at least two years to complete the full review process. Anyone has the right to make an asylum claim.

Canada is the easiest country in the developed world in which to secure Refugee Convention status and to gain permanent residence and citizenship, as it has generous reception, determination and citizenship policies. Even failed refugee applicants have the possibility of securing permanent residence and citizenship through various immigration categories. The minority who do not get the PRS have the possibility of a lengthy stay with social benefits.

Canada is a country less willing to use deterrence policies. The Canadian regime in the area of “granting asylum” came into force in 1988.

It includes:

· no effort to discourage the choice of Canada as a destination state for illegal arrivals (absence of entry and screening controls);

· access to the regular refugee determination process for “unlawful” arrivals (expansive definition of the “convention refugee”);

· first-instance refugee determination process staffed by “independent” decision-makers;

· negative first-instance lead to appeal directly to the judiciary;

· no removal program that has the capacity to deport its failed asylum applicants.

Canada follow the articles 31 and 33 of the Geneva Convention that state no penalties for illegal entry on refugees coming from a territory where their life or freedom was threatened and no contracting state shall expel or return a refugee where his life or freedom would be threatened.

The first-instance determination is set by members of the Immigration and Refugee Board (IRB), the largest Canadian administrative tribunal employing approximately 200 board members who are “independent” in their decision-making. In the first-instance determination Canada grants Convention Refugee status to a greater proportion and to a broader spectrum of its applicants than any other country. It grants refugee status to individuals from countries not recognized as producing refugees by any other country. Canadian positive determination rates are higher than any other country.

New process of refugee determination embodied in the IRPA came into force on 2002 with the aim to speed up the determination process. An interview for illegal arrivals is provided on entry and claimants are put into different categories.

The new legislation provides for review of claims by one member IRB panels and adversarial interventions are permitted. (In the past there were two members and non adversarial interventions). Appeals and review are directed to independent adjudicators and administrative tribunals. Refugee determination requires specialized expertise not necessarily available in the judiciary.

The appeal route is administrated by the Federal Court of Canada that is divided in two branches, the Appeal Board and the Trial Division with 34 judges.

The IRPA also provided opportunity for judicial review by the Refugee Appeal Division (RAD). Currently only two opportunities for judicial review are provided while in the past there were three.

Canada has also a policy for family reunification. Following the Dublin Convention (setting aside the cases of unaccompanied minors) the host state must have already granted refugee status to a family member or be reviewing the family member’s case. In Canada, any legal status is sufficient. Those who get the permanent residence status have the right to sponsor family members in the regular immigration process.

(See Dublin Convention, Articles 6-8 and Canada-U.S. “safe third country agreement”: Articles 4(2) states exceptions to the general rule that the first country reached has responsibility for the application and Article 1 set the definition of “family member”).

Legal aid services may be available depending on the provincial legal aid coverage, but there is no right to free legal representation for detained asylum seeker under Canadian Law. Each asylum seeker is apprised of the right to legal counsel and afforded an opportunity to obtain legal counsel. However, access to legal aid is limited, and the provision of free legal services is uneven since legal aid is administered provincially not federally. Detention facilities are open to government funded lawyers and NGOs, but access can be difficult. Some asylum seekers are detained in jails and there are no NGOs working in these locations with refugees. Consequently, lengthy detention periods result when there are no advocates or legal counselors available.

ITALY

An asylum claim is raised to the Police Headquarters officials where they also give asylum seekers a leaflet of Rules. Police Headquarters officials after 3 days from the claim have to give the applicant a paper recognizing asylum seeker status and after 20 days the staying permission on grounds of asylum claims. 

Asylum applications would be presented at Police Border Office when arriving at borders or at police Headquarters, Immigration Office - refugee section - of the province where applicant is. Application should be done within 8 days from entry into Italian territory. Applications can only be raised after on special grounds. Police Headquarters officials send to Local Commission all the material about each asylum claim (There are 7 Local Commissions with 7 CDI in the Italian territory).

After 30 days the Local Commission (15 days following simplified procedure) will hold an up to 45 minutes interview. After considering the case the Commission will provide for answer within 20 days if applicant is kept in CDI (Identification Centers) and within 35 days if applicant is lawfully in the country (answer will be provided after 3 days under simplified procedures). Commissions are formed by 4 members: a president (an official chosen by the Home Affair), a police official, a local official, and a UNHCR official.

The problem to clear the backlog results in procedures being speeded up, in which cases are not considered in details.

If they reject the case jurisdictional appeal is not provided by law. After rejection applicant should leave Italian territory immediately. Applicant can write an appeal and present it to judge within 15 days after the rejection.

All this should be done outside Italian territory unless asking the permission to stay (appeal does not suspend removal proceedings provided after rejection, so applicant can ask to the competent prefect the authorization for staying on national ground till the end of the procedures). The appeal will be considered by the same Commission (plus a member of the Central Commission) which judged the case in first instance. It will take at least 10 days for re-examination decision.

Administrative rejection of refugee status can be challenged in the Regional Administrative Tribunal by a justice of peace through a summons document. This is a civil-administrative proceeding and duty lawyer is not provided. (Duty lawyer can be granted only in penal proceedings). Clients have to find a lawyer by themselves. They cannot ask for legal defense free of charge, but they have to commissioner to a counsel for defense.

Dependent on summons document clients can ask to be recognized as asylum seeker under article 10 of Italian Constitution and they can also ask to be not removed under article 19 of Testo Unico.

FRANCE

Asylum seekers raising an asylum claim at the border can be admitted to the territory with a “safe conduct” pass (by a positive decision of the Ministry of the Interior). This is valid for 8 days and allows him/her to apply for asylum with the Prefecture, which issues a provisional residence permit, valid for one month (if claimed from inside the country one gets a three-month PRP, renewable every three months until a final decision). In France other categories than Refugee Status recognizance are granted as “Territorial Asylum” and “Temporary Protection Measures”.

Negative decisions by the OFPRA (prefecture) can be appealed to the Appeal Board for Refugees within one month of notification of the OFPRA decision. Negative decisions by the Appeal Board can be further appealed to the Council of State within two months of notification. This has no suspension effect. The Council of State examines the legality of the appealed decision but not the facts of the case. The entire determination procedure to the end of the Appeal Board stage can take between one and two years. Financial assistance is only available for the first year.  Hearings of the Appeal Board are public and held in French (free interpreting services provided). 

A so-called "priority procedure", which is regulated by Section 10 of the Asylum Act, applies to in-country applicants. It provides where provisional admission has not automatically granted by the Prefecture and where the procedure differs from the normal determination procedure (1. Another state is responsible for the examination of the claim for asylum under the Dublin Convention or under any similar agreements; 2. Article 1C5 of the Geneva Convention (cessation clause) has been applied to the country of origin of the asylum seeker; 3. The asylum seeker represents a threat to the public order; 4. The asylum application has considered by the Prefecture as abusive, fraudulent or lodged in the intention of postponing the implementation of a removal order).

Asylum seekers held in waiting zones may seek advice from a lawyer or any person of their choice, but no free legal assistance is available. This applies also during the review by the Civil Court of the detention measure. Lawyers should have free access to their clients, but there have been instances of access problems (time limited access). 

Before the Appeal Board for Refugees, asylum seekers may be provided with a lawyer nominated by the Bar Association and appointed by the legal aid bureau, provided that they meet the stringent conditions imposed. Free legal aid is subject to legal entry into France or possession of a residence permit valid for at least one year. However, foreigners with a "safe conduct" pass issued by the border police permitting admission to French territory are considered as having legally entered France and are consequently eligible for free legal aid. Such aid can only be granted if the application is not deemed manifestly unfounded and if the applicant has an income below a certain threshold. Asylum seekers receiving the integration benefit are exempt from being means tested.

The Ordinance of 2 November 1945 protects all foreign minors against expulsion from French territory. Following the introduction of the Law of 4 March 2002, an ad hoc administrator must be appointed immediately after the entry into the waiting zone of an unaccompanied minor. The ad hoc administrator, appointed by the state prosecutor, will be responsible for the minor's protection and for all administrative and judicial procedures related to his or her detention in the waiting zone. The administrator's responsibilities cease once the minor is admitted into the French territory. 

Since minors under 18 are not entitled to take any independent legal action, the OFPRA requires a legal representative to register their asylum applications when they are unaccompanied. Thus, before applying for refugee status, the minor must be placed under the care of a guardian, who may be a family member living in France (as in one third of the cases) or the French state itself. In the former case, the child stays with his/her family, whereas in the latter, he/she is taken into care by the national childcare services ("Aide sociale à l'enfance" - ASE), a body attached to the local social authorities. In such cases, he/she is accommodated in one of the ASE homes, or in a reception centre for unaccompanied minor asylum seekers, run by the NGO France Terre d'Asile in the Paris area since 1999. The Social Service for Migrants ("Service social d'aide aux émigrants") is responsible for initially receiving and counselling unaccompanied minors.

1. In practice, the position of unaccompanied minors is very complex and often results in a lack of protection. Even if the OFPRA examines an application presented by a minor, it does not always notify the decision before his/her reaching the age of majority. The court very often refuses the state guardianship which means that the minor is afforded no legal status or protection and cannot be accommodated in a state centre. 

Where the age of an asylum seeking minor is in dispute, because of a lack of travel or other documents to prove minority, a bone tissue examination may be conducted. France has registered an increase in the arrivals of unaccompanied minors in the past years. 
SWITZERLAND

The FOR (Federal office for Refugees) is responsible for making decisions on entry into the territory regarding aliens who apply for asylum at border points and airports. 

All asylum seekers are checked (fingerprint and photo) for identification purposes. They get a leaflet with their rights when submitting their claim (right to obtain private legal representation). They get a preliminary interview within two weeks. During this period they stay at the reception centers. If time passes and no decision to send back the applicant has been taken, FOR must allow entry.

If they get credibility they are transferred into a canton under FOR decision for allocation. Here police officers (specially trained in asylum matter) interview claimants within 20 days.

Article 30 of the Asylum Law allows a representative of a relief organization to attend the interview conducted by the canton's authorities provided the asylum seeker agrees. A certain number of organizations appointed by the Federal Council are authorized to send representatives to the interviews. All of them are members of the Swiss Refugee Council (OSAR). The canton's authorities communicate the date of the interview to the organizations beforehand and the latter are responsible for coordinating their presence at the interviews. The state pays a lump sum for the costs incurred. The interview has legal effect even if there is no representative present.

The representative of a certified aid organization attends the interview as an observer and his/her function is to check the correctness of the procedure. 

Asylum seekers have the right to appeal against both the decisions to refuse entry and their detention in the airport transit zone. The appeal is lodged to the Asylum Appeal Commission. This normally has no suspension effect. The removal-order may be enforced after 24 hours and thus the applicant must file any appeal within this period to restore the suspension effect. Even if the asylum seeker is represented by a lawyer, the deadline commences from the time the asylum seeker is informed.

In practice, most asylum seekers in transit may not be able to lodge an appeal without having contacted a lawyer beforehand, a crucial obstacle given the short deadline of 24 hours. 

In practice, only a few asylum seekers submit their applications for asylum at the borders. Most enter Switzerland legally with a valid visa or illegally by avoiding border control, and file their asylum claim directly with the FOR registration centers. 

In order to accelerate the procedures the FOR established procedural units in the registration centers to conduct direct interviews with asylum seekers. The procedure from registration until first-instance decision should take no more than 15 days.

A negative decision by the Federal Office for Refugees - usually accompanied by an expulsion order - can be appealed to the Asylum Appeal Commission within 30 days. Appeals of decisions made under the normal determination procedure have automatic suspension effect.

The Asylum Appeal Commission is an independent body, whose members are appointed by the Federal Council. The Commission comprises five chambers, representing the three national languages. Each chamber is normally composed of three judges, although in some cases only one judge will hear the appeal. In most cases, the Commission decides whether or not a case was correctly decided according to the provisions of Swiss asylum law on the basis of the written record of the first instance decision.

Currently, about 10% of appeal cases are partly, or entirely, successful. According to Article 64 of the Administrative Procedure Act, if an appeal has been successful, asylum seekers may claim reimbursement of the costs of legal representation, regardless of whether they are represented by a lawyer or legal advisor.

The Asylum Appeal Commission at present processes 80% of appeals within three months, the costs of the procedure are supposed to be paid in advance, but the Commission can waive this requirement.

Asylum seekers are legally entitled to state-funded free legal aid. Article 29(3) of the Swiss Constitution provides that "each person who does not have the means necessary is entitled to free legal aid provided their case has a chance of success. S/he is also entitled to free legal representation if such is necessary for the safeguarding of his/her rights." 

In practice, however, almost no applicant is granted free legal aid in first instance cases, and very few during the appeal procedure. In most cases, applications for free legal aid are rejected on the grounds that the case lacks the chance of success, or because it does not involve complex legal issues. 

Due to the unavailability of an efficient free legal aid system for asylum seekers, most refugee assisting organizations provide some form of legal counselling free of charge. The Swiss Refugee Council co-ordinates the legal advice centers located in virtually all the Swiss cantons. This assistance is mostly provided for appeals before the Asylum Appeal Commission, the second and last instance in asylum proceedings. 

According to Article 17(3) of the Asylum Law all unaccompanied minor asylum-seekers, once allocated in a canton, should be appointed a "person of confidence" in charge of defending their interests during the asylum determination procedure. This task ceases when the child comes of age or when he/she is appointed a guardian. The person of confidence attends the interview with the asylum authorities in most cases, or at least when no lawyer has been appointed to assist the minor throughout the asylum procedure.

The Swiss Asylum Appeal Commission has held that an X-ray of the wrist if a person does not sufficiently determine a person's age. According to medical research a divergence of up to three years between the chronological age and the age of the bones is possible.

EVALUATION

In U.S., UK and Australia it’s clear the effort of policy planners is to limit the role of judiciary in the refugee determination process. In these countries people arrive illegally and makes asylum claim. However they face lack of employment possibilities, limited access to social benefits and detention. Such policies in reception conditions are efforts to discourage illegal entry. 

Accurate regulations could help to make deep and fair investigation against arbitrary behaviour of State that lead to unbalanced solutions.

The lack of procedures lead to instability, fear and frustration that are also the main causes of violent behaviour and aggressiveness.

RECOMMENDATIONS:

· Improve decision-making at the first instance.

The percentage of reversal at the appeal is very high. If the first decision would be fair people do not need to assess for appeal and the system could work better and faster.

-  Give asylum seekers adequate opportunity to present their case.

If people are going to be removed at the end of asylum process it is only right that they get a fair hearing in the first place. This could limit the risk that genuine asylum seekers could be wrongly returned to dangerous situations in their countries of origin.

· Need of access to legal representation.

It has been proved that asylum seekers are up to six times more likely to be granted asylum when they are represented.

SUMMARY OF COUNTRY PROCEDURES
UK

Asylum claim to HO (within 3 days of arrival to get welfare assistance).

One chance to appeal.

Legal Services Commission. (Shortage of legal aid lawyers).  

Refugee Legal Center. (Free legal aid for indigent refugee).

CAT claim is under Humanitarian Protection.

USA

Asylum claim to USCIS in DHS (within 1 year of arrival).

Legal entry: Affirmative Application.

Illegal entry: Removal Proceedings, Defensive Application.

Review: Attorney General, EOIR, BIA

Limited free legal assistance. NGOs.

CAT.

AUSTRALIA

Asylum claim to DIMIA.

Legal entry: PPV.

Illegal entry: TPV.

Review: RRT, AAT.

Federal Court: judicial review.

Government funded counsel, IAAAS (legal aid and private law offices, not available for judicial review).

CANADA

Asylum claim to IRB.

Appeal by Federal court: AB, TD. (Independent adjudicators). 

Judicial review: RAD. (Independent adjudicators).

Legal aid administered provincially: limited.

ITALY

Asylum claim to IO (within 8 days of arrival).

Rejection: removal proceedings. No appeal.

FRANCE

Asylum claim to OFPRA.

1st Appeal: Appeal Board for Refugee.

2nd Appeal: Council of State

Lawyer nominated by a Bar association (before ABR).

Free legal aid subject to legal entrance (plus other conditions).
SWITZERLAND

Asylum claim to FOR.

Appeal: Asylum Appeal Commission (Independent).

State-funded free legal aid (Limited in practice).

Swiss Refugee Council.

CHAPTER THREE
WELFARE
UNITED KINGDOM

A. Financial support

For its part, the UK government pegged its asylum cost at ￡1.804 billion (CDN$4.075 billion) in 2002/2003 of which ￡1.1 billion (CDN$2.4 billion) went to the National Asylum Support Service (NASS), which has the responsibility of providing financial, housing, and support services to asylum seekers (UK, Home Office, 2003). According to the UK Home Office, the average cost of supporting a family of asylum seekers in 2001/2002 was ￡14,560 (CDN$32,601) and that for a single person was ￡5,760 (CDN$12,897) (UK, Home Office, 2003).

In UK the so called “National Asylum Support Service” supports arrived immigrants who raise an asylum claim within three days of their arrival in the country. It is provided a merit test.

There are two forms of support for asylum applicants, the “accommodation support” and the “voucher only support”. The “accommodation support” is mainly concentrated on North East and North West England, that means far from cities. Places are given by NASS all over the England and if applicants refuse to move from their community they can apply for anything. The “voucher only support” are coupons which applicants can use in stores. They also get some money just to move to the accommodation.

B.
Employment
In the past asylum seekers after six months living in the country could ask for permission to work. It was quite easy and fast to get work authorization.

Recently, the United Kingdom ended its practice of granting work authorization to asylum seekers who had been in the country for six months. Granting work permits to asylum seekers was dysfunctional firstly because it was an incentive for people not to want an early decision and secondly, it sent all the wrong signals apropos what happens in other European countries. 

C.  Children’s education

Children of asylum seekers and unaccompanied asylum seekers children have the same rights to education as other children, usually at maintained schools (public schools). However, if the family resides in an accommodation center in which education is provided, in most cases the child will be prohibited from attending a mantained school m(See Immigration Rules, paragraph 57)

In the last three years nearly 9,000 unaccompanied children have arrived in Britain to claim asylum. Responsibility for these children’s welfare is automatically assumed by social services. Until now the HO has not sought to deport those whose asylum applications have failed until they turn 18. The government is now exploring the possibility of a pilot project to return some of these under 18. It insists that it’s often in the child’s best interest to be returned to their home community. Government has now exploring how to establish reception and long-term care arrangements in the country of origin.

U.S.A

A.  Financial support
Refugees are eligible for services on their “date of entry” in the U.S. Asylum seeker are also eligible for services as of their “date of entry”. The date of entry, for an asylum seeker is the date of the U.S. Customs and Immigration Services (USCIS) asylum approval letter or the date of the Immigration Judge’s order granting asylum. (Assuming the attorney for the Department of Homeland Security (DHS) has not reserved the right to appeal).

Federal Means are provided as Food Stamps – coupons or debit card that can be redeemed at grocery stores – and Temporary Assistance to Needy Families (TANF) – a monthly cash payment to low-income parents with children under 18. Other programs are held up for people that are living in the country for 7 years (Supplemental Security Income and Medicaid)

B.  Employment
1.
The first-instance determination in American system must be completed within 180 days after the claim, so employment opportunities were reserved for those with a positive determination. Now the asylum applicant is required to wait 150 days after the USCIS receives his/her complete asylum application before applying for work authorization. The USCIS then has 30 days either to grant or deny the request. Asylum seekers must meet the same employment eligibility requirements as other U.S. workers. Under the Enhanced Border Security and Visa Reform act of 2002 asylum seekers can receive an Employment authorization Document (EAD) immediately upon granted asylum. The EAD is valid for one year and can be renewed each year for a fee. The procedures for obtaining the EAD depend on how asylum seekers obtain asylum status. Asylum seekers granted asylum by the CIS asylum office receive the EAD together with their asylum approval letter. Asylum seekers granted asylum by an immigration judge obtain EAD from a CIS office. The spouse or children of asylum seeker entering the U.S. through a Refugee and Asylum relative Petition may receive an EAD at the port of entry.

C.  Children’s education
1.
Asylum seekers are eligible for federal student financial aid, including grants, loans, and work study programs, from the U.S. Department of Education.

AUSTRALIA

A.  Financial support
1.
The Australian Government provides assistance for some asylum seekers during the period in which their applications for protection are processed. This can include: financial assistance for basic living essentials, assistance in preparing their protection application, access to work rights, and access to Medicare.

2.
Financial assistance is available to eligible Protection Visa (PV) applicants living in the community who are unable to meet their most basic needs for food, accommodation and health care through the Asylum Seeker Assistance (ASA) Scheme. The Scheme is administered by the Department of Immigration and Multicultural and Indigenous Affairs (DIMIA) through contractual arrangements with the Australian Red Cross Society. In 2002-03, the Scheme assisted 1,865 clients at a cost of $9.566 million.

3.
Eligibility under the Scheme is extended to include Refugee Review Tribunal (RRT) applicants in financial hardship who are unable to meet their basic needs and who have no continuing and adequate support. ASA payments cease when the RRT makes a decision on the application.

Asylum seekers wanting to apply for ASA should approach the Australian Red Cross in any Australian State/Territory capital city.

B.  Employment
1.
In Australia immigrants that arrive legally in the country and raise an asylum claim can obtain a Permanent Protection Visa (PPV). Waiting for the PPV they get a bridging visa that may have work rights attached depending on individual circumstances. Regulations governing work rights for PV applicants were introduced on 1 July 1997 for all people who applied on or after that date. 
2.
A bridging visa with work rights may be granted to people who have been in Australia for fewer than 45 days in the 12 months before they lodge a PV application. If PV applicants hold a valid visa when they make the PV application, they must abide by either the work rights or restrictions attached to that visa until it has expired.

3.
No work rights are available to people who have been in Australia for 45 days or more in the 12 months before their PV application is made. They can only be granted a bridging visa with a NO WORK condition attached. This means they are not permitted to work. The NO WORK condition may only be changed during the processing of a PV application (including during any review of the application) under specific circumstances.

Individual PV applicants with the NO WORK condition, and who are affected by a significant change in circumstances in the country in which they fear persecution, will not be given work rights. 

C.  Children’s education
In detention centers children are “no forced” to attend classes provided. Attendance is rarely promoted or encouraged except by the teachers themselves. Only few teachers are registered as primary teachers and they do not get extra money from Government to work in these centers. There are only few educational materials collected by former teachers, but it has not been provided regularly for students. Classes are mixed.
CANADA

A.  Financial support
Nearly all refugee claimants are given the opportunity to integrate in the community getting a set of social benefits available to a claimant on admission to the system. Resettlement assistance is provided to Convention Refugees Abroad and members of the Humanitarian Protected Persons Abroad Classes admitted to Canada as government-assisted refugees. These funds are given to help pay for: meeting the refugee at the airport or port of entry, providing temporary accommodation if needed, help finding permanent accommodation, basic household items, financial orientation and to help make sure that the refugee has continued access to support where necessary. 

This money can also be used to support a refugee’s income for up to one year or until that person becomes self-sufficient, whichever comes first.

The Immigration Loans Program (ILP) is funded by a $110-million advance from the federal government’s Consolidated Revenue Fund. Repayments on the loans replenish this fund. Loans are approved according to the applicant’s needs and ability to repay. Loans are largely given to government-assisted or privately sponsored convention refugee and members of the Humanitarian Protected Persons Abroad Classes. The loans may be approved to pay for the costs of medical examinations abroad, travel documents, transportation to Canada and the Right of Permanent Residence Fee.

Assistance loans are also available to disadvantaged newcomers to cover expenses such as housing rental, telephone deposits or work tools. Interest is charged on ILP loans. The interest rate is set each January by the Department of Finance. Convention refugees and members of the Humanitarian Protected Persons Abroad Classes may have a period of one to three years when they will not be charged interest on their ILP loans.

Special programs (Joint Assistance Sponsorship) also exist in cooperation with provincial governments and voluntary groups to assist special-needs refugees, such as women at risk. These initiatives can assist when resettlement is urgently needed or when a refugee family may need longer-term support to resettle in Canada. Government and non-government organizations combine their resources to best meet the needs of these refugees.

B.  Employment
Canada’s refugee determination system allows most refugees applicants to seek employment. If asylum seekers do not have sufficient funds to support themselves they have the possibility of working while waiting for their asylum claim to be processed. Applicants have to submit a personal information form to the Canadian Immigration and Refugee Board (IRB) and pass medical examination.

C.  Children education
Refugee protection claimants are eligible to apply for student authorization so that they can attended school while waiting for a decision on their claims. Minors children of foreign nationals are automatically eligible to attend school.

ITALY

A.  Financial situation
The National Fund for Asylum Seekers coming from Home Office in 2005 was euro 8,865,500 and from 2006 will be euro 17,731,000. For transportation a maximum of euro 62,400 in 2005 and of euro 124,800 till 2008 is provided. Funds for asylum seeker services come from EU, from National Home Office and from donors. National funds for asylum seekers coming from HO cover the 80% of total costs for local receiving centers. The rest 20% has to be covered by local boards. 

The Local Commission would consider asylum seekers’ applications that get reception support under their territorial jurisdiction.  Reception support considers some factors as the presence of children, pregnant women, elderly, disabled, single parents with minors, victims of torture or rape. Accomodations will protect the unity of the family members and will give the possibility to talk to lawyers, relatives and the UNHCR. Ceased Clauses for accommodation under which accommodation will be revoked with a compensation for costs are still provided.    

Unaccompanied minors get special national funds for specific programs. Department of Home Affairs and Italian Red Cross use these funds to make research programs of minors’ parents. 
If the application is rejected and the claimant asks for appeal, whenever the applicant is allowed to stay on national grounds he can get accommodation support only where he is unable to work for physical conditions. Prefecture, local Government Office will provide for structures that will be the residence address of applicants. If no accommodation is available (beds being available is still not sufficient) the Prefecture will arrange another place to stay waiting for available places in these centers.

B.  Employment

Legislation states the asylum seekers’ right to get a legal work during their waiting for recognizance of refugee status, but this is possible after 6 months period of staying in Italian territory. 

When asylum application would not be finalized within 6 months from raising of claim (and delay is not applicant’s fault), the permission to stay will be granted for at least others 6 months with the permission to work till the conclusion of the procedures.

Regulations of 16 September 2004 n. 303 related to procedures to recognizance of refugee status, do not admit asylum seekers to remain on Italian territory after the rejection of the application. If Administrative Authority gives him the permission for staying during appeal applicant is allowed to work. Appeal does not usually suspend the effects of the rejection in the first instance. So is not automatic that the applicant can work during appeal.

C.  Children education

Asylum seeker minors or asylum seekers’ children must go to school.

FRANCE

Financial support 

Accommodation in reception centers is neither compulsory nor automatic. Asylum seekers and refugees who need housing must apply to the non-governmental agency France Terre d'Asile (FTDA). The National Admission Board, consisting of FTDA members, a representative of the French Ministry for Employment and Solidarity and a representative from the Social Service for Migrants, allocates places available in the centers on the basis of social criteria.

Asylum seekers awaiting a decision on their asylum applications may be housed in reception centers for asylum seekers called CADA ("Centres d'accueil pour demandeurs d'asile"). Such CADA have been set up throughout the country. They are normally quite small (fewer than 60 places) and more than half of them are combined with hostels for young workers and sometimes with council housing. By agreement with the state, FTDA is responsible for co-ordination of all these centers and, in practice, run nine CADA, as well as a centre for unaccompanied minors, also in the outskirts of Paris. The others are run by various national or local organizations linked by a binding agreement with FTDA guaranteeing equivalent conditions of reception.

3.
In addition, two transit centers are designed for the reception of specific cases. The FTDA's centre in Créteil (with a capacity of 80 places), outside Paris, operates partly as a CADA and partly as a transit centre for asylum seekers arriving with  prior agreement of the French authorities (specific operations decided by the government, emergency situations, etc.). The second transit centre is run by the regional organization Forum Réfugiés near Lyon. This centre (with a capacity of 66 places) is designed for the reception of emergency and mass arrivals. 

Asylum seekers normally stay about two to three weeks in transit centers before being allocated a place in a CADA or a temporary reception centre ("Centre provisoire d'hébergement" - CPH) designed for refugees. 

In 1999, FTDA opened a specific accommodation centre for unaccompanied minor asylum seekers near Paris. It is intended to provide temporary accommodation to children aged 13 to 18 until places are available in the centers run by the national childcare services. These centers, however, are not specialized and thus are not always able to meet the specific needs of unaccompanied asylum seekers.

Upon arrival in France, all asylum seekers receive a "waiting allowance" of 305 Euros per adult and 107 Euros per child, which is made as a one-off payment. 

Asylum seeker who are not accommodated in a reception centre, receive a monthly integration allowance - for 12 months only - of 281 Euros per adult. No allowance is given for children. This sum is supposed to cover all living costs for an asylum seeker and his/her entire family. 

Asylum seekers who have found their own accommodation are not entitled to receive a housing allowance, since this allowance is conditional on obtaining a residence permit valid for at least six months (they are granted a temporary residence permit valid for three months, which is renewable).

Food and accommodation in the CADA are provided free of charge. When meals are not prepared collectively by the center staff, asylum seekers are responsible for making their own arrangements.

The Ministry of Solidarity and Employment issued on 29 March 2000 a circular harmonizing the financial assistance granted in the CADA. The new regulation provides for a global social monthly allowance, which is intended to cover the needs of asylum seekers housed in accommodation centers.  The amounts granted vary according to the family composition and size and the services available in the various CADA. Help in kind will not be admitted but may be available from the French Red Cross or other agencies.

B.  Employment
In accordance with a ministerial circular of 26 September 1991, asylum seekers have no access to the labour market, regardless of whether they are accommodated in a CADA or not. As an exception, Kosovo Albanians under temporary protection who have applied for asylum are allowed to work. 

C.  Children’s education
1.
School attendance is compulsory from the ages of 6 to 16 for all children living in France, independently of their administrative or legal status. Foreign children attend the same schools as French children. Special "adaptation classes" for the children of migrants, refugees and asylum seekers who do not speak French are sometimes organized within schools by the Ministry of Education. As an exception, the FTDA centre in Créteil has set up a primary school class on its premises, with a teacher from the Ministry of Education.

SWITZERLAND
A.  Financial support
Most asylum seekers are accommodated in collective centers established by the cantons. Families are usually provided with private accommodation. Furthermore, the stay in the cantons' centers is compulsory unless the asylum seeker has family or friends who are able to take complete financial responsibility. Where this is the case, the asylum seeker may be allowed to live outside the centre.

Cantons receive a lump sum from the federal authorities for the accommodation of asylum seekers. This amounts to CHF 11.60 [EUR 7.4] per day and per person in accordance with Article 24 of the Asylum Decree 2 on Financial Issues. The lump sum is paid for collective as well as for private accommodation. 

The cantons are responsible for social assistance and financial support of asylum seekers and provisionally admitted persons under article 80(1) of the Asylum Law. Besides accommodation, destitute asylum seekers and persons provisionally admitted receive a daily pocket money allowance of CHF 3 [EUR 1.9]. In most cantons, they are allowed to cook for themselves in the centers and receive a food allowance, the amount of which varies between CHF 8 [EUR 5.1] and CHF 10 [EUR 6.5] per day, and may vary from one canton to another. Free clothing is also provided. Whenever possible and suitable, assistance is provided in kind. Financial support is administered by the cantons, but is ultimately paid for by the federal authorities. 

After an initial period on the centers, families and persons who are allowed and who have been able to find work may be given the permission to leave the centre and stay in private accommodation. If they must further rely on state support, they will receive about the same amount as above.

In order to cover the financial support granted to asylum seekers in terms of food, clothing, transport and pocket money, cantons receive a lump sum from the federal authorities of CHF 16 [EUR 10.3] per person and per day. In addition, the federal authorities also pay for the health insurance provided to all asylum seekers. 

B.  Employment
According to Article 43 of the Asylum Law, asylum seekers are not allowed to take up employment within the first three months of the submission of their asylum claim. If an initial negative decision on the application is made during this period, the canton may extend the prohibition of work for another three-month period.

After this period, the cantons can grant permission to work on a discretionary basis. This is always done with consideration of the canton's current economic situation. In practice, work permits are mostly granted for jobs in farms or restaurants. As far as other sectors of the employment market are concerned, the cantons consider that nationals have priority over any available jobs, according to the law. 

According to the Asylum Decree 2 on Financial Issues, asylum seekers who work must transfer 10% of their salary to a so-called "security bank account", in order to secure the reimbursement of the financial assistance granted, costs of the asylum procedure as well as any expulsion costs which might occur at a later stage. If after the deduction of all costs a surplus remains on the account, this sum will be reimbursed to the asylum seeker if s/he either gets residence permission (as refugee or on humanitarian grounds) or if s/he leaves Switzerland.

C.  Children’s education
In accordance with the Swiss federal constitution, the cantons must set up a sufficient number of primary classes for all children staying on their territory. This also applies to children of asylum seekers, who attend the normal school system until the age of 16. Those children who do not speak the language may attend special language classes for the first year. In some cantons, attendance at these classes is compulsory.

In exceptional situations, such as the large influx of Kosovo Albanians in 1999, special classes were established just for this category of asylum seekers.

The federal authorities support the cantons by financing education and employment program. The authorities can also support the social, vocational and cultural integration by making financial contributions but in practice, unfortunately, some Cantons do not do so. Some communities also deny schooling for children as long as they are living in transit centers. This is against the law, but it is difficult for asylum seekers to oppose it, as parents do not want to have trouble with the authorities as they fear disadvantaging their asylum application. In individual cases, it is possible to place the family in another community, where the children can attend school.

RECOMMENDATIONS

· Financial support for food and shelter must be provided to all asylum seekers and refugees in need. 

· The right to work must be respected. Asylum seekers should be given permission to support themselves. 

· All children must attend school immediately. Education must be provided in a culturally sensitive manner. 

SUMMARY OR WELFARE SERVICES

UK

- NASS: (Accommodation support and Voucher only support).

- No more allowance to work.

- Right to education: children allowed to attend school.

USA

- Federal Means: Food Stamps and Temporary Assistance to Needy Families – TANF.

- Employment Authorization Document (EAD) upon granted asylum. 

- Federal student financial aid from U.S. Department of Education.

AUSTRALIA

- ASA: Food, Accommodation, Health care (Only for legal entry).
- Bridging visa with work rights attached on individual circumstances.

CANADA

- Resettlement Assistance, Immigration Loans Program , Joint Assistance Sponsorship.

- Allowed to work.

- Allowed for schooling.

ITALY

- National reception support (food and accommodation)

- Right to get a legal work while waiting for refugee status

- Children must go to school

FRANCE

- NGOs manage reception center support (food and accommodation)

- No permission to work

- Children schooling is compulsory

SWITZERLAND

- Federal authorities sponsor Cantons’ center (food and accommodation)

- Permission to work on discretionary basis

- Federal authorities finance children education

CHAPTER FOUR
HEALTH CARE
UNITED KINGDOM

In UK the Department of Health’s Asylum Seekers Co-ordination Team (ASCT) coordinates healthcare policy for asylum seekers and refugees. Like other UK residents, persons with an outstanding application for refugee status are entitled to use National Health Service (NHS) without charge.

Under UK domestic law asylum seekers and refugees have the same rights and entitlements to health services as other people ordinarily resident in the country. They are exempt from charges for NHS hospital treatment. Since asylum seekers are entitled to free NHS treatment, they can apply to a general practitioner to register as a patient. Asylum seekers who loses their claim or whom all appeal processes have been exhausted have become ineligible for routine NHS primary care treatment from the date their asylum claim failed.

The Department of Health also provides patient-held records for asylum seekers and refugees. The download patient instructions are in 9 languages. The Medical Foundation for the Care of Victim of Torture reports that there are no special provisions for victims of torture, who are routinely detained without regard to the health consequences of such detention.

USA

In the U.S. health care system everybody has to purchase private health insurance. New immigrants also have to. A federally funded program is available to needy asylum seekers who are not eligible for other cash or medical assistance programs.

In U.S. within the 8 months after entering U.S. all refugees are entitles to a domestic health assessment. Procedures vary by state. In some states, assessments are done through public health departments, in other, through contract providers. This medical examination is designed to identify the presence of certain diseases of public health importance. The aim is to minimize the impact and consequences resulting from the importation of infections by migrant population.

U.S. would is developing a Refugees Health Information Network (RHIN) to improve access and exchange of medical information by state; create a database of refugees health information; make accessible culturally and linguistically appropriate health and medical information; and enable and encourage a “culture of information sharing and communications”.

Torture Treatment Centers provide rehabilitation, including the treatment of the physical and psychological effects of torture, social and legal services, research, and training for health care providers. It is funded by the Office of Refugee Resettlement (ORR) for victim of torture.

AUSTRALIA

In Australia the Asylum Seekers Assistance (ASA) Scheme provide access to health services. The Scheme is administered by the DIMIA through contractual arrangements with the Australian Red Cross Society. Asylum seekers can apply to the Australian Red Cross.

To gain access to Medicare (the Australian Government’s health insurance scheme) asylum seekers must have an un-finalized application for a permanent residence visa, and hold a valid visa with work rights in force.

This is possible if asylum seekers raise their claim within 45 days of lawful arrival.

In all other cases access to health services is not provided. People applying for refugee status are not required to undergo a health check.

Healthcare in detention centers is the responsibility of the private company contracted to manage the centers. The company employs nurses to work in all detention centers and contract general practitioners to work varying numbers of sessions, depending on the size of the center. The larger centers also employ psychologists. Medical staff in detention centers are not necessarily experienced or trained in working with survivors or refugee trauma and torture.

The Government has the responsibility to establish and monitor publicly accountable standards of prison health care services. Prisoners and detainees have the same right to access, equity and quality of healthcare as the general population. They should have ready access to psychiatric services within the corrective facility medical service.

CANADA

The Interim Federal Health Program, administered by Citizenship and Immigration Canada, ensures emergency and essential health services for refugee protection claimants and those protected persons in Canada who are not yet covered by provincial health care. The Canadian Charter of Rights and Freedoms protects all persons in Canada.

ITALY

Asylum seekers and their family member are entitled to National Healthcare service.  People with special needs receive assistance and psychological support. 

FRANCE

Asylum seekers accommodated in “Centre d'Accueil pour Demandeurs d'Asile” (CADA) undergo a compulsory medical examination (general check up, vaccinations and tests for parasitic and contagious diseases). The center medical staff carries out preventive measures, with special attention to protecting mothers and children.

Some CADAs also provide psychological counselling.

Like French nationals, asylum seekers have access to the national health system. Provided they hold a provisional residence permit valid for at least three months, they are entitled to the same benefits as nationals on low incomes in terms of state medical aid, which covers all medical expenses. Free medical aid, provided by hospital services, is available to:

· Asylum seekers who have just been admitted to the procedure and hold only the first provisional one-month residence permit;

· to applicants processed under the "Dublin procedure", and 

· to any foreigner without a residence permit (including rejected asylum seekers or persons applying for "territorial asylum").

However, since in practice effective access to state medical aid is a lengthy and complex process, specialized non-governmental agencies - partly subsidized by the Government - provide a free service for all foreigners in need of medical care.

SWITZERLAND

All asylum seekers benefit from health insurance paid for by the federal authorities. Dental care is not included. In practice, the situation varies depending on the canton. In most cantons, asylum seekers are free to choose their doctor. In some, however, they are appointed to one or a group of doctors. In others, health care is provided in medical centers.

RECOMMENDATIONS:

· Information of health services must be provided. 

Persons newly arrived from countries with other healthcare systems need to be given information about how the system of the host country works and what it offers.

- Health care must be culturally sensitive. 

Asylum seekers are not a homogeneous population suffering from a wide range of experiences that may affect their health and nutritional state. They may have health problems relating to their country of origin or ethnic group. Specific ethnic groups may have undergone cultural practices that will have implications for their care in labour and delivery (i.e. female genital mutilation).

- Mental health services should be readily available for refugees in need. 

Usually asylum seekers have fled situations of conflict, violence and personal danger, including sexual violence; these experiences of loss and suffering create “special dimensions of need”. The physical after-effects of war, torture and displacement holds the risk of mental health problems associated with their previous experiences. They also could face social and psychological problems arising from coping with immigration to a new country with a different culture, language and other possible changes such as loss of status or separation from family and community. 

SUMMARY OF HEALTH SERVICES

UK

Asylum seekers entitled to use NHS without charge.

USA

Federally funded programs for A.S. and domestic health assessment.

AUSTRALIA

Asylum Seekers Assistance (ASA) only for legal entry.

CANADA

Federal Health Program (emergency and essential health services) for all asylum seekers. 

ITALY

Asylum seekers entitled to National Health System.

FRANCE

Asylum seekers entitled to National Health System.

SWITZERLAND

Asylum seekers benefit from health insurance paid by Federal Authorities.

CHAPTER FIVE
DETENTION

UNITED KINGDOM

UK does not have a mandatory or automatic detention system. In UK under the Immigration Law, the authorities can detain someone at any stage of their asylum claim. Immigration officials do not need judicial backing to detain someone. Immigration officials can detain people prior to removal for overstaying a visa (immigration offenders) or for being in the country without any permission in the first place. Written reasons for detention should be given in all cases at the time of detention and thereafter at monthly intervals, or at shorter intervals in the case of detained families. 

Detention should always be for the shortest possible time, but there is no legal maximum period of detention. The concern is that asylum seeker detention may be quite arbitrary, depending on the availability of accommodation that day. UNHCR says that asylum seekers had been detained “on grounds other than those legitimate under the ICCPR including administrative convenience”. UK detains more immigrants for longer periods than any other European country. Any detained asylum seekers with an outstanding asylum appeal has a right to apply to a Special Adjudicator (independent authority) for bail. Detainees can apply for bail or judicial review at any stage. Nearly all bail applications are made orally, but there is no legal aid for representation at an oral hearing. Refusal to grant bail cannot be appealed.  The effects of the current bail system is to leave asylum seekers in detention without access to court review for long periods. 

Initial decisions to detain by Immigration Office are reviewed automatically within 24 hours, then again after a week and thereafter monthly. The review is undertaken by the Immigration Service, not an independent authority. De facto detainees rarely seek judicial review or habeas corpus remedies. The Government proposes to seek specific powers for detention custody officers. (Such powers would cover the use of force).

Unaccompanied minors are not detained other than overnight so as to make arrangements for their care. There is no universally accepted age test and if the age is in dispute Immigration Officers may overrule the views of health or social service officers. Recently the number of children detained with parents has grown but this is accepted under law.

While waiting for a final solution of their claims asylum seekers could be kept in removal centers instead of in prisons. In these centers people get no liberties and are under permanent control. These centers are managed under contract between the Government and the private sector.

USA

U.S. has a mandatory detention system. The initial determination to detain an asylum seeker is a blanket one, not based on an individualized determination, but rather on whether a person possesses valid travel document. In U.S. people arriving without proper documents and expressing to the immigration officers a fear of being returned in the country of origin must be kept in detention while their “credible fear” case are pending. Under USA-PATRIOCT ACT, signed into law in October 2001, asylum seekers are supposed to be detained by the Immigration and Customs Enforcement (ICE) Bureau – section of DHS that has the power to detain and to deny parole with no appeal possibility.

Neither U.S. law nor regulations set a limit on the length of time of detention. The Court decided that the law at issue contained an implicit time requirement, which has to be generally a period of six months, but de facto hundreds of asylum seekers that has not been convicted of any crime have been detained for over 3 years. U.S. government holds more than 20,000 non-citizens in immigration detention facilities and jails. Federal Statute requires the Government to present statistic reports to the Congress (under the Freedom of Information Act), but this never happened.

Some current trend regarding detention are:

-  Detainees are handcuffed and shackled and have to wear uniforms.

· Continued detention of individuals who have been granted asylum or other relief from deportation by an immigration judge. 

· Delays in security checks.

· More restrictive Release Policies.

· Detention even though asylum seekers arrived in the U.S. with valid passports.

· Launching of nationality-based detention policies.

· Law fails to provide for meaningful individualized assessments of the need for detention by an independent or judicial authority. 

· Parole decisions are entrusted to the DHS, which is the detaining authority, rather than to an independent authority.

· The parole criteria are set forth only in guidelines rather than in enforceable regulations.

Asylum applicants in the affirmative process (that is asylum seekers not involved in any removal proceedings) are not subject to the mandatory detention requirements while their applications are being adjudicated, though there is broader authority under the INA to detain aliens for other grounds.

Applicants seeking asylum via the defensive application (asylum seekers involved in removal proceedings) are detained until an immigration judge rules on their applications. (1996 Immigration Law stated the mandatory detention of all asylum seekers during the expedited removal process). 

The applicants are not detained due to their asylum claim, but because of their unlawful status in the U.S., Human Rights Watch focused its attention on children detained in INS Custody. Children under 18 are held in detention and housed with juvenile offenders in an hostile environment that doesn’t tackle the needs of minors traumatized by the situation in their countries of origin.

AUSTRALIA

Australia has a mandatory detention policy (including children). Detention is immediate and automatic, meaning that charges are not brought and appearances before magistrates or courts are not permitted.

The Immigration Law requires that people who arrive without authority to enter must be placed in immigration detention while their reasons for being in Australia are investigated. If they apply for a Protection Visa they will remain in detention until their application is finalized, including any subsequent review. All non-Australians arriving unlawfully in the country must be detained until they are granted some form of legal status. There are six facilities in Australia used for immigration detention purposes. Asylum seekers are long-term detainees. The 80% of the detainees are in the process of applying for asylum. In U.S. an independent judicial review has not provided by law.

There are no time limits on detention pending visa decisions, asylum decisions or removal once asylum applications have been rejected. Detention is potentially indefinite. Negative mental health implications must be considered.

Australia does not agree on supervised release to community groups. The Woomera Alternative Detention Arrangements for women and Children Project has been held in August 2001 but did not work as expected. Twenty-five volunteer women and children detained in the Woomera Immigration Reception and Processing Center (IRPC) were allowed to live in four supervised houses that they run themselves outside of the center.

Children in the Project participate in the IRPC education program although DIMIA is assessing the possibility of enrolling them in local schools. Released minors are given to state child welfare agencies to take care. DIMIA has issued guidelines concerning the protection of unaccompanied minors, but they are non-binding and unforceable. Children face sexual abuses living in a violent environment. Detention of asylum seekers children has been deeply criticized by Amnesty International, HRW and many other NGOs.  

CANADA

Only a small proportion of asylum seekers has been detained and alternatives to detention are widely used. Under Article 33 of the Refugee Convention refugees cannot be punished for illegal entry and policies that allow them to remain must be viewed as immigration policies. Canada is the country least willing to introduce policies or practices that block or make difficult such access for unlawful entrants. Nearly all refugee claims are given the opportunity to integrate into community. The liberal access to refugee determination process makes detention rare in the system.

Thus section 7-15 of the Canadian Charter of Rights and Freedoms includes:

· Prohibition of arbitrary detention or imprisonment;

· Provision of internationally recognized procedural guarantees upon arrest and detention;

· Guarantee of freedom from torture and ill-treatment (including deportation to risk of such abuse);

· Prohibition of discrimination.

Members of the IRB Immigration Division are responsible for reviewing decisions on detention. Decisions are made on a case by case basis (wide discretion on issue of detention).

In Canada there are three main grounds for detention: flight risk, danger to public and if officer is unsatisfied as to the identity of the claimant. Under the new legislation these grounds are the same, but the provisions that allow detention are broadened. Recently an increases use of detention for identification grounds has been registered.

Claimant may be detained upon entry into Canada where the officers “consider it necessary in order for the examination to be completed”. This trend has been deeply criticized by the Canadian Refugee Council and by many NGOs saying that detention occurs only for reasons of administrative efficiency.

Asylum seekers initial review must be done within 48 hours, the subsequent after 7 days and then after 30 days. An independent administrative review board has to determine whether the government can establish a need to continue the detention under criteria established by law. Detention review hearings follow the tribunal process where adequate reasons for continuing the detention must be given. Release from detention can occur once an officer of the Immigration Department is satisfied that the grounds for detention no longer exist. Conditions for release could be the payment of a deposit or posting of a guarantee for compliance with the conditions. Adjudicators should consider whether it would not be appropriate to impose certain conditions.

About mandatory detention a new rule states that foreign national who is named in a certificate shall be detained without the issue of a warrant. The Minister of Immigration and the Solicitor General of Canada “sign a certificate stating that a permanent resident or foreign national is inadmissible on grounds of security, violating human or international rights, serious criminality or organized criminality”.

The Canadian system emphasizes that detention of asylum seekers is a last resort. Alternative to detention are release on bond and the supervision by Toronto Bail Program. The Toronto Bail Program has been established as a neutral third party organization that oversees released detainees to ensure that they meet the terms and conditions of their release. Canadian NGOs have critiqued this program addressing that it creates an environment in which migration Department can more easily select supervised release.

Children are detained as a last resort and the government considers other factors as the availability of alternative arrangements, the separation from adults, the control by human smugglers and the presence of services in the detention facilities including education, counseling and recreation. Canadian NGOs critique the fact that the detention of minors is still a possibility.

ITALY

Under the new rules asylum seekers can be detained when they raise their claim. Before 21 April 2005 asylum applicants were granted freedom to move all round Italy till the end of procedures. Under the Geneva Convention it is prohibited to detain someone for claiming asylum, but Government legislation admit Police Headquarters Official discretion to judge each case.

So Police Headquarters Official can detain asylum seekers under the following circumstances: 

· Stopped at the border without any proper identity document or travel documents; 

· If  once stopped an asylum seeker cannot immediately provide elements by which he could raise an asylum claim;

· If asylum seekers are involved in other procedures to entry the State where he asks for asylum.

    Detention in detention center is compulsory when:

· asylum seekers evaded or tried to evade check point at the border (99% of the cases);

· asylum seeker are involved in removal proceedings.

1. Identification centers (“Centri di Idenficazione”) are built as special section inside the “Centri di Permanenza Temporanea e Assistenza”. People detained in CDI who have a lawful condition can get free hours from the centers, while the others have to ask for the Director’ permission. If they go out from CDI without permission they are considered as asylum claim renunciation and become clandestine. CDI provides free access to lawyers, UNHCR officials and other pro-refugee organizations. People can be kept in CDI for 30 days, but time can be prolonged to other 30 days.

FRANCE

Asylum seekers who submit their claim at a port of entry are detained in the waiting zones until a decision on entry is made, but for no longer than 20 days. Once admission is allowed, detention is normally not used during the determination procedure.

However, applicants processed under the "priority procedure" of Section 10 of the Asylum Act may be detained in the following two cases: 

- The asylum seeker represents a threat to the public order;

- The asylum application is considered by the Prefecture to be abusive, fraudulent or lodged in the intention of postponing the implementation of a removal order.

The detention, which is of an administrative nature, takes place in a specific detention centre ("centre de rétention") designed for foreigners staying illegally in France. Detainees are not permitted to leave the centre but can move around freely within the centre.  Asylum seekers are detained until a decision on their application is made by the OFPRA ("Office français de protection des réfugiés et apatrides", the first instance asylum determination body), but no longer than 12 days.

1. Rejected asylum seekers staying illegally on the territory may be detained for two days. This may be prolonged by a Civil Court for two consecutive periods of five days. If the expulsion cannot be carried out within this total period of 12 days, the person will be released but left without any document.

SWITZERLAND

Airport applicants may be held in the transit zones of Zurich and Geneva airports until The Swiss Federal Office for Refugees ("Bundesamt für Flüchtlinge", "Office fédéral des réfugiés" – FOR) makes a decision on entry. The decision must be made within 15 days from submission of the application. If entry is denied, the applicant may make an appeal against the decision to the Asylum Appeal Commission, which must render its decision within seven days. Applicants can thus be held in the airport for a maximum period of 22 days.

According to the Article 13 of the Aliens Law, people may be detained to ensure the implementation of a removal decision. Under certain circumstances, outlined in Article 13(a) of the Aliens Law, asylum seekers may be taken into preparatory detention, even if a formal decision on their removal has not been taken yet. A preparatory detention may be transformed into deportation detention once a decision on the deportation or removal has been made.

In accordance with Article 13(a) of the Aliens Law, the Swiss Aliens Police may detain asylum seekers if, for example:

- They pose a threat to public order or national security;

- They entered Switzerland against a previously issued entry ban and cannot be removed immediately; or

- They refuse to reveal their identity, several requests for asylum under several identities are submitted or they fail to follow instructions without any reason.

The main reason asylum seekers are detained is that there are serious indications that they might abscond following a removal decision under Article 13 (b) of the Aliens Law.

The detention period is limited to a maximum of three months during the asylum determination process, and for an additional maximum period of nine months if the asylum seeker has already received a negative first instance decision and deportation proceedings have started. 

After an initial maximum period of 96 hours, detained applicants must be referred to a court for a review of the detention measure and its extension. The decision of the court can be challenged to a canton’s Administrative Court (in most cantons) and, if upheld, to the Federal Tribunal. According to Federal law, a detainee has the right to inform someone about his or her detention but the asylum seeker usually has to make his/her own efforts to find a lawyer. 

In practice, the authorities do use detention as an option in the case of rejected asylum seekers. Practice varies from Canton to Canton. In accordance with Article 22 of the Asylum Law, when it is not possible to decide immediately on entry into the territory, the FOR issues airport applicants with a so-called "provisional refusal of entry". In such cases, applicants can be held in the airport up to 15 days, until a first-instance decision is made.

Normally, applicants will stay in the transit zone. Special rooms have been built in the transit zone of Geneva and Zurich airports. The airport police supply food and asylum seekers are free to move around within the transit zone. 

RECOMMENDATIONS

-    Create a new high-level refugee protection position.

· Asylum seekers should only be detained if they have committed a crime.

· Detention should only be used at the end of the asylum process – after refusal on appeal.

· Immigration detention centers should be expanded so asylum seekers are not put in prison.

· All detained asylum seekers should have a hearing while in detention as soon as possible, at which bail should be considered.

· Article 16 of the 1951 Geneva Convention provides for access to the courts for refugees. Access is meaningless without representation.

Detainees get proper legal support and representation. Professional representation at bail hearings makes a crucial difference to the outcome.

· Give asylum seekers the chance to have their detention reviewed by an immigration judge like other immigration detainees.

· Put the official parole criteria for asylum seekers into formal regulations.

· Detention is inefficient and poorly targeted. The doubt on the notion that detention is necessary to prevent absconding has deeply increased. Detention should be substituted by community-based network of smaller accommodation centers with provision of casework services.

· U.S. made some efforts to set up programs called “alternatives to detention”. They are based on released individuals from jails requiring them to report periodically to immigration office. Monitoring is not a true alternative to detention but we can consider it as a further step. Costs of supervision are at least 50% less than cost of detention ($130 million per years for asylum seeker detention). The aim is to promote a community-based program for supervised release from detention.

· Professional counseling for survivors of torture and other persecution has to be provided.

· All detention facilities that house women seeking asylum should be staffed with female officers and female health care staff. The problem of lack of privacy in the cells must be resolved, the separation of children and the vulnerability to abuse.

· Children detained have to be put in the care of the Office of Refugee Resettlement.

SUMMARY OF DETENTION POLICIES

UK

Immigration Law: detention prior to removal for overstaying/ illegal entry

USA

Detention is mandatory for illegal entry

AUSTRALIA

Detention is mandatory for illegal entry

CANADA

Detention is possible (on identified ground).

ITALY

Detention is possible due to Police discretion.

FRANCE

Detention is possible, but not used during determination procedures

SWITZERLAND

Aliens Law: rejected applicants can be detained pending removal decision.

CHAPTER SIX
REMOVAL
UNITED KINGDOM

In UK people whose claim is raised after 3 days from their arrival or those whose claim has failed and those who – as a consequence- cannot afford legal support to face an appeal, are subject to removal.　If held at a removal centre the government can use a fast track procedure to seek determination within 3 weeks.　Under the Dublin Convention a list of designated safe countries is set. 
On 15 August 2005 Home Office authorities detained failed asylum seekers in preparation for deportation to Iraq. No numbers have been published. Home Office said that not all areas in Iraq are affected by armed attacks (they will be sent in Kurdistan). Persons not at risk of persecution would be sent back.　Foreign Office advise British citizens against travelling to Iraq and warns of attacks by insurgents, but round up Iraqis to send them back against their will. Foreign Office website warns that despite fewer incidents and heavy security in the north part of Kurdistan there is still a threat of attack. The general absence of law and order in Iraqi territories is well-known all over the world.

USA

In U.S. people arriving at the port of entry (including aliens arriving by sea) who lack proper immigration document are placed in expedite removal proceedings (IIRIRA 1996) unless they express a fear of persecution if repatriated. Inspectors and Immigration Officers at the U.S. airports and borders were given the power to order the immediate deportation of people who arrive without proper travel documents. They are required to ask each individual who may be subjected to expedited removal if they need to claim for a defensive application.  The CBP (Bureau of Customs and Border Protection is responsible on immigration inspections and expedited removal). There are three forms of relief from removal: asylum claim, withholding of removal and withholding of removal under CAT.

U.S. procedures governing immigration matters are not adequate to meet obligations under CAT.　In 2004 U.S. sent back hundreds of Haitians against International Law.　It happened that U.S. sent back people to countries widely known for their human rights violations (Egypt, Syria, Morocco, Saudi Arabia, Jordan, Pakistan and Uzbekistan). All countries in which the U.S. Department of State in its annual Country Reports on Human Rights Practices stated that torture is routinely practiced.
U.S.’s use of “diplomatic assurances” is deeply criticized. Under current U.S. law and policy, the government could render or remove a person at high risk of torture or others ill-treatment based on the simplest and vaguest of guarantees. U.S. asks other countries to hold individuals on behalf of the U.S. After 9/11 White House gave the C.I.A expansive authority to carry out renditions without White House approval for each and every case. While only two federal agencies stated regulations for immigration cases (INS and the Department of State), C.I.A may have internal policy guidelines.

AUSTRALIA

In Australia any unauthorized arrival who does not engage Australian’s protection obligations and does not apply for a visa is subjected to removal from Australia under the provisions of the Migration Act and is removed as soon as practicable. 

New legislation removes certain parts of Australian territory from the migration zone.　Most immigrants reach Australia by boat. They especially come from Indonesia. Rejection at the frontier is the common way to administrate these arrivals. Removal of intercepted asylum seekers to “a place outside Australia” has been permitted by law. There is not an agreement between the two governments and people sent back to Indonesia most of all are not allowed to re-enter. The major countries for resettlement from Australia are New Zealand, Sweden, Norway and Canada.

CANADA

Unsuccessful claimants have 30 days to leave Canada after refusal. They can apply to have their case heard by a Federal Court within 15 days. They can stay in Canada while Federal Court is hearing their case. The CIC provide for a Pre-Removal Risk Assessment (PRRA). Officers have to consider the applicant’s risk of persecution, danger to torture and risk of life if returned.
Canada does not have an effective removal program that has the capacity to deport its failed asylum applicants. Canadian effort to remove failed refugee applicants has a low priority. Technically the Immigration and Refugee Protection Act (IRPA) provides 2 opportunities for judicial review prior to removal, but removal is the exception rather than the rule. The complete processes for determination takes at least 2 years to get a final end and people during this period are allowed to stay in the community. The longer the time spent in Canada, the more difficult it becomes to deport failed claimants. Because of a broad interpretation of the term “persecution” (eligibility criteria) and a liberal refugee process even failed refugee applicants have a significant possibility of securing permanent residence and citizenship through various immigration categories (Humanitarian or compassionate grounds).

Division 9 (sections 76-87) of the IRPA regulates the use of security certificates, which authorize the government to effect transfers of persons considered to be an imminent danger to Canada’s security (including potentially) to countries at risk of human rights violations. They are presented in ex parte hearings and without procedural guarantees. 

ITALY

When the Local Commission rejects asylum claims the applicant has to be removed. The asking for appeal does not provide defer of removal proceeding. Permission to stay waiting for a final decision can be granted. Removal can also be used as alternative to detention. If the permission to stay has expired for more than 60 days people have to leave the country within 15 days. They can ask for appeal within 60 days after receiving the order to leave to the same local tribunal, which established their expulsion. The tribunal will take a decision within 20 days. After detention if the removal order has not been effective the applicants have to leave the country within 5 days. If after detention and removal people come back to the country they are detained first and then lead to the border.

FRANCE
A final negative decision, be it rendered under the refugee status or the territorial asylum procedure, is accompanied by a request to leave the country voluntarily within one month ("Invitation à quitter la France"). When this time limit expires, an expulsion order will be issued and may be implemented immediately.
Expulsion orders can be appealed to the Administrative Court, with suspension effect, within 48 hours if the decision is notified "on the spot" by the police and seven days if the decision is notified by mail. A decision must be taken within 48 hours in both cases. In practice, due to the high number of cases pending, Administrative Courts take several months to rule on such cases. 

The statistics of the Ministry of Interior do not distinguish between asylum seekers and other foreigners staying illegally in France and thus there are no figures available of the number of rejected asylum seekers actually deported. Rejected asylum seekers who cannot be returned, may in some cases be granted territorial asylum, otherwise they are left without any kind of documentation or residence permit.

SWITZERLAND

If a negative decision at first instance is not appealed or the appeal is rejected, the person is notified by decree informing them of the outcome of their claim and requiring them to leave the country voluntarily within a specified time limit, generally 8 weeks. The consequences of staying in the country beyond the time limit are specified, as is the canton responsible for enforcing the removal. The Federal Office, upon request, can extend the time limit by 1 to 3 months and in exceptional circumstances by 6 months. The conditions for extension are not specified. If the rejected asylum seeker originates from a country to which it is not possible to return him/her, the decree may include an alternative measure to expulsion.

Failure to leave the country voluntarily within the specified time limit normally results in the enforcement of the expulsion order by the police. Cantons are responsible for this and, in general, co-operate between themselves to enforce orders (for instance when a rejected applicant stays in a canton, which is not the one responsible for his/her expulsion). Detention for the purpose of enforcing the expulsion order is allowed. If it is not feasible to enforce the expulsion order, or if removing the alien is not allowed under international law or not "reasonable", the FOR may, pursuant to Article 44(2) of the Asylum Law, grant a temporary admission permit in the form of a provisional admission.

An asylum seeker who is refused entry at the airport but who cannot be sent to a third country, may be returned immediately to his/her country of origin or country of last residence, provided the FOR and UNHCR agree that he/she does not risk persecution in that country. In practice, the FOR forwards the file to UNHCR together with the proposed decision. UNHCR then interviews the applicant (usually by telephone) in order to form its opinion.

The decision to send the asylum seeker to his/her country of origin or any other country must be made within 15 days of submission of the application. If no decision has been made during this period, the FOR must allow entry. When the decision has been made to send the asylum seeker to his/her country of origin or another country, he/she may be kept at the airport until the next available flight, but for no longer than seven days.

The decision on the entry refusal is immediately executable. The rules of the Administrative Procedure Law do not apply and an appeal is not possible. Normally, rejected asylum seekers are sent back to the other side of the border point and given the address of the nearest Swiss embassy in order to have their claim submitted there.

Additionally, border police officers can remove people without an entry visa (or other legal permit to stay in Switzerland) found in the border region. In such cases, they will turn back those persons to the other side of the border. The decision on a preliminary removal is not formal and cannot be appealed. If a foreign national makes a submission for asylum during a transit stop at a Swiss airport, the asylum seeker will be refused entry if another country is under a treaty obligation to examine the asylum request. 

RECOMMENDATIONS

· Vulnerable persons should be protected against removal;

· Individuals threatened with forced repatriation should have the right to challenge deportation and detention orders. Anyone should have the right prior to removal to challenge its legality before an independent tribunal;

· Detention for the purpose of removal should be the last resort;

· Family unity should be strictly respected;

· Legal status should be granted to persons who cannot be removed;

· The political and effective situation of the country of origin should be considered not in the view of “safe zone in unsafe country” but in regard of the contest of the general security situation in that country.

· Reliance upon diplomatic assurance against torture should be prohibited;

Diplomatic assurances do not provide an effective safeguard against torture or others ill-treatment. It is a formal promise. Attempting to secure protection of a fundamental right via diplomatic channel has inherent limitations due to the very nature of diplomacy. 

· Government should investigate situations before sending back intercepted people and most of all accept to consider their asylum claim first. 

CHAPTER SEVEN

GENERAL RECOMMENDATIONS
1. The government should enact a refugee and asylum seeker policy and ratify the Convention Relating to the Status of Refugees.

2. Asylum seekers and refugees should immediately be assisted with food and shelter. 

3. The Immigration Department should issue valid identity papers to asylum seekers and refugees to protect them against detention and removal. 

4. Education to children of asylum seekers and refugees must be provided without delay. 
5. All asylum seekers and refugees should have adequate access to public health services without the risk of arrest and detention and 

6. Legal aid should be accessible for the refugee status determination proceedings. 
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