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Introduction
On the 19th June 2003, the Government announced its decision to legislate against racial discrimination in order to fulfill its obligation under the International Covenant on the Elimination of All Forms of Racial Discrimination (ICERD) and to prevent and combat racial discrimination in Hong Kong. However, the Government will not consider recent immigrants from Mainland China as a protected group under the future Racial Discrimination Ordinance on the basis that new immigrants are of the same ethnic group as local Chinese.  The Government explained to the public that the discriminatory treatment experienced by new immigrants is based on social rather than racial grounds.
  

However, the treatment afforded by the Government to recent immigrants from Mainland China was different before June 2003.  New immigrants from China were considered as a protected group on the basis that racial discrimination against identifiable minorities is included in race related issues under the concern of international bodies.

The Government is planning to release its consultation paper on the content of legislation in September 2004.  Before the release of consultation paper, the Government has already announced that new immigrants would not be considered as a protected group under the future racial discrimination ordinance (RDO).  This aroused social concern regarding the rights of new immigrants as new immigrants are experiencing severe discrimination.  On the one hand, the Government recognizes that new immigrants have experienced discriminatory treatment, but, on the other, it has offered no protection for them.  The reasons the Government has given for this are not convincing.  The treatment of new immigrants from mainland China under the future Racial Discrimination Ordinance has become a highly controversial issue. It is therefore doubtful that the future Racial Discrimination Ordinance can help the Government to fulfill its obligation under ICERD and combat racial discrimination if new immigrants will not be considered as a protected group.
This paper aims at assessing how the new immigrants from mainland China should be treated under the future RDO.  In Part One, the paper reviews the position of the Hong Kong SAR Government regarding the status of new immigrants from mainland China in future racial discrimination legislation.  Part Two will assess the Government’s obligation under international law, ICERD and ICESCR as well as under ICCPR. Part Three will assess the socio-political situation of the new immigrants from mainland China in Hong Kong.  Part Four will refer to the approach and case law in other countries, e.g. China, UK, Australia and New Zealand.  Part Five will compare the historical, social and legal differences between mainland China and Hong Kong.  Part Six will assess the legal and social case for treating new immigrants as a protected group under the future Racial Discrimination Ordinance. In Part Seven, the Government’s obligation to the situation of discrimination against new immigrants will be discussed.  Conclusions and recommendations will then be suggested.
Part One:

Review of the position of the Hong Kong SAR Government regarding the status of new immigrants from mainland China in racial discrimination legislation

A. Past treatment 

In 1997, in the Government’s ‘Consultation paper on Equal opportunities: A study of discrimination on the ground of race’, new arrivals from China were considered as a protected group on the basis that “international bodies concerned with race-related issues consider that ‘racial discrimination’ includes discrimination against identifiable minorities within a particular culture, even those of the same ethnic stock as the host community.”
  The Government referred to the example of the UK, in its examination of the UK’s 13th report under the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) in March 1996.  This report concerned Irish travelers who are ethnically Irish.  The Government noted that their “distinct lifestyle sets them apart as a discrete minority and the difficulties they experience are considered a legitimate subject for enquiry by the CERD. “
 

Furthermore, in establishing its initial position, the Government referred to the definition of race discrimination from the General Comment 18 of the United Nations Human Rights Committee
. This provided same definition of race discrimination as that of ICERD.  
The Employment Code of Practice, 1998 also considered new immigrants as a protected group in order to provide equal opportunities in employment for new immigrants.
 In the definition, it was written that “[in] the context of Hong Kong, discrimination against new arrivals from Mainland China is also a form of racial discrimination.  This is because, although they are ethnically Chinese, they belong to an identifiable minority within Hong Kong society.” In the footnote, it put that this interpretation is consistent with the position of the Committee on the Elimination of Racial Discrimination. 
Furthermore, in 2000, in its submission to the Committee on the Elimination of All Forms of Racial Discrimination, new immigrants were also considered as a protected group.
 It was reported that new arrivals are Han Chinese, ethnically the same as Hong Kong’s settled majority.  But the Government recognized that as new arrivals, new immigrants are a distinctive group within the ethnic majority.  It was also mentioned that like immigrants everywhere, new immigrants share certain difficulties that people commonly encounter when adapting to life in a new environment.  The Government also recognized in its report that because of new immigrants’ position in society, they are sometimes treated unfairly and their situation has attracted considerable discussion and public concern.

B. Present position

The Government of the Hong Kong Special Administrative Region (SAR Government) now maintains that its past assessment was wrong and takes the position that new immigrants should not be considered as a protected group under the future RDO.  

“Although new arrivals from the Mainland do sometimes face discrimination by Hong Kong’s Chinese majority, they are of the same ethnic group as local Chinese.  The discriminatory treatment experienced by new arrivals from the Mainland is not based on race, colour, descent, or national or ethnic origin.  There is no intention to cover the social discrimination against them by the local Chinese in our proposed legislation against racial discrimination.”
  
This is the reason given by the Government for not considering recent immigrants from Mainland China as a protected group under the RDO after the Government announced its decision to legislate against race discrimination on the 19th June 2003.  
There are many doubts raised about the Government’s decision not to consider new immigrants from mainland China as a protected group.  Such doubts include the definition of ethnicity, de facto social discrimination and how the Government can protect new immigrants outside the RDO, as well as whether it will have fulfilled its obligations under ICERD. 

Part Two:
The Government’s Obligations under international law

The Hong Kong SAR Government claims that the enactment of the future RDO is to fulfill its obligations under the ICERD.  Therefore, it is very important to understand the meaning of the ICERD and the Government’s obligations under international law before assessing the treatment of new immigrants under the future RDO.

A. The Government’s obligations under the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)

The ICERD was adopted by the United Nations in 1965.  It was extended to Hong Kong in 1969 and continues to apply to the Hong Kong Special Administrative Region.  According to Article 9 of the Convention, the Government is also required to submit a report on the progress of implementation to the Committee on CERD. The Hong Kong Government has an obligation to implement the Convention by all means such as legislation, education, administrative support, etc.  Legislation is one of the most important steps to combat racial discrimination.  The ICERD should be translated into domestic law for implementation according to common law system.  
In 1991, the Hong Kong Government enacted the Bill of Rights Ordinance to prohibit discrimination by the Government and public authorities.  However, over the past 30 years, the Government refused to legislate against racial discrimination by private sector.  Anna Wu in 1995 and Christine Loh in 1998 tried to introduce private bills but were blocked by the Hong Kong Government. The Government explained to the Legislative Council that its consultation in 1997 showed that over 80% of the public opinion considered legislation against racial discrimination was unnecessary or undesirable. Most of the public opinion favoured non-legislative measures to address the issue.
 However, the human rights concerned groups and UN expressed their concern on the legislation, the Government has obligation to take step to prepare for legislation.
 The Government conducted a consultation on the opinion of the concerned groups and business sector in 2001. It was found that the result of consultation was in favour of legislation.  Therefore, the Government decided to legislation against racial discrimination in 2003.

The preamble of the Convention stipulates that the State Parties has an obligation to ensure that “all human beings are equal before the law and are entitled to equal protection of the law against any discrimination and against any incitement to discrimination.”  It encourages universal respect for and observance of human rights and fundamental freedoms for all.
  The Hong Kong Government should assess whether new immigrants are treated equally before the law as their discriminatory experiences were recognized by the Government.

The obligations should be met are set out clearly in the Convention. Article 2 at the beginning, is the fundamental obligation, states that: 

“States Parties condemn racial discrimination and undertake to pursue by all appropriate means and without delay a policy of eliminating racial discrimination in all its forms and promoting understanding among all races…….”
The Government has an obligation to take steps in all means, including legislation and a policy of non-discrimination in its policy formulation to eliminate racial discrimination.  
Further clarification can be found in Article 2 (d) which states that 

“Each State Party shall prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization;”
It is very important to consider the sentence “as required by circumstances”.  It can be seen that the Convention takes into consideration the social needs of different states in stipulating that the State Party should design its legislation according to its circumstances.  

The Committee on CERD expressed its concerns regarding the treatment of the Irish people in its concluding observations in 1997 as the UK Government did not provide legal protection for the people of the Northern Ireland.  The Committee emphasized that:
“the identification of minority groups and the analysis of their civil, political, economic and social status are a precondition for identifying the difficulties that they may be facing and for assessing whether and how such difficulties may be due to racial discrimination, and thus for evaluating the need to adopt specific measures, laws and regulations to overcome those difficulties.

In 2000, the UK Government amended the Race Relations Amendment Act of 2000, which strengthens the 1976 Race Relations Act by outlawing discrimination in all public authority functions, including the police, as well as the Race Relations Act (Amendment) Regulations of 2003, which widen the definition of indirect discrimination and shift the burden of proof from the victim to the alleged offender.
The Committee welcomes its amendment in its concluding observation in 2003.


For Hong Kong situation, the Hong Kong Government has obligation to analyze of new immigrants’ civil, political, economic and social status and the difficulties that they may be facing in order to assess the need to adopt specific measures or legislation to overcome those difficulties.  Besides, new immigrants group and the human rights groups call for considering new immigrants as a protected group in the future RDO, the government has an obligation to response to social needs.  
In jurisprudence the term “obligation” includes not only duty, but also relevant rights which should be exercised in good faith, for instance, in conformity with the purpose and principles of international law and without prejudice to the legitimate interests and rights of other subjects of that law.

In Article 2, paragraphs (a) (b) and (c) require that States Parties prohibit themselves and persons, groups or institutions from engaging in any racial discrimination.  The States Parties must review their legislation and policies in order to act in conformity with their obligations.  
Article 5 stipulates that the State Parties undertake to guarantee the rights of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of the political, civil, economic, social and cultural rights.  
The Government needs to assess whether its legislation and policies treat new immigrants as equal as that of local people.  If not, there should be remedy for new immigrants.  
B. The definition of racial discrimination in ICERD

Article 1 of ICERD states the definition of racial discrimination:
“In this Convention, the term ‘racial discrimination’ shall mean any distinction exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.” 

The protected targets are very broad as the Convention does not only cover race or colour, but also includes descent, national or ethnic origin.  It is clear that the definition of racial discrimination in the Convention does not confine racial discrimination to biological or physical differences, but takes into consideration cultural, linguistic and historical differences.
 It is capable of addressing expression of racism that may arise in any time and protects every group that has a defined collective identity or self-identification of a group.  For example, the Irish people in the UK who is considered as an ethnic group because of their cultural, linguistic and historical differences.

It is necessary to assess whether new immigrants can be defined by reference to these grounds.  It can be seen that new immigrants cannot be defined by reference of race, colour or descent since their race and colour are as same as local Hongkongers.  It is also not an issue of grounds of descent as there is no descent system in Hong Kong.  The meaning of national or ethnic origin should be assessed as new immigrants may fall in this category.  Second, it emphasizes that racial discrimination can be identified either by its purpose or its effect.
  
Furthermore, the Committee on the Elimination of All Forms of Racial Discrimination provides clarification in its General Comments. In General Recommendation 8
, it points out that self-identification is a component of the utmost importance identifying a group and provides protection to the group.  It states that:
“ Having considered reports from States Parties concerning information about the ways in which individuals are identified as being members of a particular racial or ethnic groups.  Is of the opinion that such identification shall, if no justification exists to the contrary, be based upon self-identification by the individual concerned.”
It is very important for the Government to assess how new immigrants identify themselves and how the public perceive new immigrants.

General Recommendation 14 concerning the definition

“1. Non-discrimination, together with equality before the law and equal protection of the law without any discrimination, constitutes a basic principle in the protection of human rights……A distinction is contrary to the Convention if it has either the purpose or the effect of impairing particular rights and freedoms……”
It should assess whether the Hong Kong Government made distinction between Hong Kongers and new immigrants and its effect to new immigrants.
General Recommendation 14 concerning the definition of discrimination (Art.1, para.1)
, emphasizes non-discrimination and equality.  It also made clear that a distinction should not have the purpose or the effect of impairing particular rights and freedoms.  The Government should assess whether it made a distinction of new immigrants is its legislation and policies and whether it has purpose or the effect of impairing particular rights and freedoms.  This is a relevant factor to assess the need to identify new immigrants as a protected group.
General Recommendation 24 concerning reporting of persons belonging to different races, national/ethnic groups, or indigenous peoples (Art.1)
, requires that States parties treat groups equally and provide equal protection if their situation is similar.  It states that:
“……a number of States parties recognize the presence on their territory of some national or ethnic groups or indigenous peoples, while disregarding others.  Certain criteria should be uniformly applied to all groups, in particular the number of persons concerned, their being of a race, colour, descent or national or ethnic origin different from the majority or from other groups within the population.”
The Government should assess the situations or policies regarding new immigrants and other ethnic minorities groups are similar or different in order to provide equal protection or treatment.

It can be seen that the ICERD intended to provide a broader definition of racial discrimination in order to cope with different situations and the historical development of different countries.   
In an interview with the Hong Kong Standard,
 the former chairman of the UN Committee on the Elimination of all Forms of Racial Discrimination expressed his belief that the critical issue in the case of mainlanders was not in the definition but in particular circumstances.  And he thought that it would be very important to look to the particular facts when a case was brought to court.  It can be seen that he did not exclude the possibility of considering new immigrants as a protected group under RDO.  Moreover, he thought that the court should have the power to define racial discrimination. Therefore, it is doubtful for the Government to decide to exclude a group.
C. The International Covenant on Economic, Social and Cultural Rights (ICESCR) and the International Covenant on Political and Civil Rights (ICCPR)
In the preamble of the ICERD emphasized on respecting the provisions in the Universal Declaration of Human Rights to encourage universal respect to fundamental human rights.  In 1967, the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Political and Civil Rights were made to implement the Universal Declaration.  In 1976, the Government of the United Kingdom ratified the ICESCR and the ICCPR in respect of the United Kingdom and its dependent territories, including Hong Kong.  These Covenants continued to apply to Hong Kong after 1997 according to Article 39 of the Basic Law. The Covenants are also highly concerned with the exercise of non-discrimination.    

ICESCR Article 2(2) states that:

“The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

ICCPR Article 2(1) states that:

“Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subjects to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” 
It can be seen that these two Covenants have the same concern as the ICERD that  they provide a broad definition of discrimination, some of the elements of which are included in the ICERD, such as race, colour, national or social origin.  The discrimination against new immigrants violates the provision of the two Covenants. If the Government does not provide legal protection for new immigrants to eliminate the so-called “social discrimination” under ICERD, it should provide it under the two Covenants.  
In its meetings or concluding observations, the Committees were also highly concerned the legislation against racial discrimination in Hong Kong, new immigrants was considered as a separated group. 

In the list of issues concerning the initial report of China in 2000, the Committee on the CESCR expressed its concern on “what laws and measures are in place for the protection of migrant workers, immigrants from mainland China, and foreign domestic helpers against discrimination.”
  

In the summary record of the 9th meeting (Hong Kong) in 2001, the Committee on Economic, Social and Cultural Rights queried that there were over 80% of public opinion opposed to race legislation which is because Hong Kong did not use educational means to inform people of Hong Kong’s obligations.
 
In its concluding observation, the Committee calls upon the HKSAR to extend its prohibition of race discrimination into the private sector.

In concluding observation of the Human Rights Committee, it concerned that no legislative remedies are available to individuals in respect of discrimination on the ground of race.

The Hong Kong Government also reported its policies of helping new immigrants from mainland China to integrate to the society in its report submitted to the Committees of these two Covenants.
  Local NGOs also submitted shadow report to express its concern on the phenomenon of racial discrimination against new immigrants to the committees.

Part Three:

Assessment of the situation of new immigrants from mainland China in Hong Kong

A. The Government’s policies regarding new immigrants

Nowadays, about 54,700
 new immigrants from mainland China come to Hong Kong to be reunited with their families every year.  In order to do so, they need to apply for a one-way permit in mainland China, the average waiting time for which is about 7 years for a spouse.  This is longer than the waiting period for residents of other countries. Apart from this, they face the same treatment as other residents coming from other countries.  They have to live in Hong Kong for 7 years in order to enjoy right of abode and to apply for permanent residence status. Only some of them enjoy right of abode and permanent residence status once they were permitted to settle in Hong Kong according to the Basic Law Article 24(3).
  New immigrants have no right to vote at any level of political elections.  They have to fulfill the 7 years residence rule in order to be eligible for the allocation of public housing or applying for social security. 
In the General Comment No.18 of the ICCPR, it stipulates that not every differentiation constitutes discrimination if the criteria of the differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant. However, it only guarantees certain political rights, differentiating on grounds of citizenship.

The Government makes a distinction between new immigrants and the local Hong Kong people.  New immigrants are treated as a group distinct from local Hong Kong people.  However, it was found that these distinctions have the effect of impairing the enjoyment on an equal footing, of human rights and fundamental freedoms in the political, economic and social fields of public life.  Some of them need to live in adverse living condition, such as cubicle or bedspace.
  Some of the new immigrants face financial difficulties but they are not eligible to receive proper assistance from the Government.
  This hampers the survival and development of the new immigrants. As might be expected they have made complaints to the public and the Government about the extent of their suffering from these discriminatory policies.  The new immigrants’ rights concern organization, Society for Community Organization helped the affected new immigrant families to fight for their equal right to housing by legal means in 1999.
  The Housing Department took steps to waive part of the conditions in order to avoid lawsuits.  Over 30,000 new immigrant families were benefited.  However, there is still about 15,000 new immigrants’ applications are frozen as they cannot meet the requirement of 7 years residence.  Although the waiting for public housing is 2.1 years, the new immigrants are required to wait for at least 7 years.  On the Social Security issue, Society for Community Organization is also preparing the affected new immigrants to fight for equal right to social security by legal means.

The distinction regarding residence is similar to the citizenship requirements of other countries, such as the UK.  However, this does not mean the distinction is permitted by the ICERD as according to Article 2 (c) the Government is required to fulfill its obligation to nullify any polices that have the effect of creating or perpetuating racial discrimination wherever it exists.
  In the concluding observation for the UK in 1996, the Committee on Economic, Social and Cultural Rights urges the Hong Kong Government to review the seven-year residence rule applied before providing housing to immigrants families from China.  The Committee viewed that it deprived new immigrants’ right to adequate housing.
  As Warwick Mckean (1983)
 has pointed out, a distinction should be designed to re-establish rather than to destroy equality. It seems that the distinction for new immigrants hampering their rights to enjoy fundamental human rights.
B. Social treatment of new immigrants
The Hong Kong Census and Statistics Department has conducted special reports to provide a profile of new immigrants from the Mainland China having resided in Hong Kong for less than 7 years.  In the past 7 years, about 380,000 new immigrants have settled in Hong Kong where they have faced severe racial discrimination.
 According to the survey of the Soceity for Community Organization in 2001, 100 new immigrants were interviewed and 90% of them came from Guangdong Province. It was found that over 80%
 of new immigrant interviewees complained that they have experienced discrimination because of their new immigrant identity, behaviour or appearance. For example, near 30% of them were rejected for employment when the employer saw that their identity card did not show permanent status or because their dialect is different from that of Hong Kong people.  Near 40% of them received lower wage than that of local people.  Near 60% of them received inferior service or treatment than that of local people when the service provider recognized them as a new immigrant.  35% of them were rejected as housing tenants because of their new immigrant identity.   They were also always frequently subject to racial vilification in public areas.  60% of them had been racial vilified in public area.  Most of them reported that they did not dare to reveal their new immigrant identity in public area or did not dare to make friends with local Hong Kong residents.  Over 90% of them felt that local Hongkongers racially discriminated against new immigrants.  It was also found that over 60% of them encountered racial discrimination when they sought for help from the Government Department concerned.
It was found that most of the new immigrants suffer from discrimination because of their new immigrant identity in the NGO’s surveys or reports. It was also found that more than half of them found that it was hard for them for finding a job because of racial discrimination.  This, in turn, made it more difficult for them to improve their living standard.  Only about 34% of new immigrants are employed and the average wage is much lower than that of local people.
 According to the statistics of the  Census and Statistics Department, it was reported that the income of new immigrants was 40% lower than that of local people.
 New immigrants are in a disadvantaged position.  This can be an evidence of the effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life which is mentioned in Article 1 and 5 of ICERD.
  It can thus be seen that racial discrimination against new immigrants can be identified by these effect as consequences reflected a person’s intention.

Also, the Convention instructs group identity may be based upon self-identification by the individuals concerned. Most new immigrants feel excluded by the local community.  Over 60% of them chose to make friends with new immigrants rather than local people in order to avoid being discriminated against by local people. In Society for Community Organization’s survey on migrant youth, it was found that most of the new immigrant youth considered themselves a Chinese or China Hong Konger rather than Hongkonger.
 These new immigrants actually identify themselves as a separate group from the majority community.
The new immigrants’ rights concern organization, Society for Community Organization received over one thousand complaints over the past two years.  The Equal Opportunities Commission also received complaints from new immigrants although there is no race legislation to deal with the complaints.  The Commission marked down the relevant complaints for record, there were about 63 cases from new immigrants concerning being racial discriminated against over the past 7 years.
  It can be seen that the new immigrants are considered as a racial group for the Commissionn.
Part Four

The approach and case law in China and some other countries 

The SAR Government has claimed that there should be no difference among Chinese and there is no similar experience from other countries.   Therefore, this part will assess how the race issue is treated in legislation in China and some other countries which also have adopted a common law system similar to that of Hong Kong.
A. China

China ratified the ICERD on 28 January 1982. The ICERD automatically can be invoked before the Court after the ratification according to its civil law system.  In its eighth and ninth periodic reports on the implementation of the Convention in 2001
, China reported that its policy was to treat ethnic minorities equally.  It was recognized that China is a unitary multinational State.  91% made up of Han people, the reminder comprising other are ethnic groups.  There are about 55 ethnic groups in China
, for example, Monogolians, the Hui people, Tibetans, Uygurs, the Miao people, etc.  Since 1996, the Chinese Government has implemented a series of policies for ethnic minorities to promote equality.  The ethnic minorities are allowed to practice regional autonomy in their 155 autonomous areas.
In the Constitution of China, Article 4 states that “all nationalities in the People’s Republic of China are equal” and that “discrimination against and oppression of any nationality are prohibited”.  According to these provisions, all laws, statutes and regulations in China are to embody the spirit of equality among all ethnic groups and should not contain anything that might lead to racial discrimination.  A series of laws, statutes and regulations were enacted in the national and local legislative bodies. They are called ethnic‑related laws and regulations.  It is thus expected that minority people would enjoy full protection by both the general laws of the State and by the ethnic‑related laws and regulations in the legal structure of China.
It is a criminal offence to violate the right of the ethnic minorities. In China’s report, it was reported that one businessman, motivated by huge profit, distorted and discredited the wedding customs of the Hui nationality in his pharmaceutical advertisements in Xiangfan city, Hubei Province in September 1997  The commercials caused strong feelings among the people of Hui nationality.  In December, the person, found guilty by the local court and was given a three‑year term of imprisonment.  Nationality was mentioned in the case law and an ethnic group was considered as a nationality.  
It can be seen from the foregoing that differences among Chinese are recognized on the basis of national or ethnic origin.  According to citizens’ national or ethnic origin, the Chinese Government provides legal protection according to ICERD even though the different ethnicities and national groups are all Chinese.  Some of the recognized minority nationalities in China are not genetically distinguishable from the Han, but their claim for status as minorities is still recognized. 
  Stalin first defined the criteria for nationality status which includes that a stable community of people, share a common language, share a common territory, share a common economic life and share a typical cast of mind manifested in a common culture.
 Stalin shared the same mission with Fredman Sandra (1998) that the recognition of minority nationalities is not based on biological aspect, but on cultural, linguistic and historical aspects of identity.
 
New immigrants are ethnic Chinese as same as that of local people, but do not mean their cultural, linguistic and historical aspects are as same as that of local people.  Their national and ethnic origin should be assessed. 
B. UK
Hong Kong was a British colony before the handover.  Its legal system was adopted from the UK.  Therefore, the experience from the UK may be more applicable to Hong Kong’s legal system.  The UK ratified the ICERD on 6th April 1969. As it adopted common law system, the UK government enacted the Race Relations Act 1976 in 1976 in order to translate the ICERD into domestic law.

In 2000, the UK Government amended the Act in order to have more comprehensive legislation.  The Race Relations (Amendment) Act 2000 strengthens the 1976 Act by outlawing discrimination in all public authority functions not already covered by the original 1976 Act
 The definition of racial grounds include colour, race, nationality (including citizenship) or ethnic or national origins according to its social situation.
 The United Kingdom submitted its sixteenth periodic report to the International Convention on the Elimination of All Forms of Racial Discrimination in 2003.  It reported that it was planning to extend its provisions to issues of citizenship, as some citizens were the inhabitants of the Overseas Territories.
  The United Kingdom of Britain includes Great Britain, Northern Ireland and Scotland.  Before the 2000 amendment, the Committee on CERD expressed its concerns regarding the treatment of the Irish people in its concluding observations in 1997 as the UK Government did not provide legal protection for the people of the Northern Ireland.

In Mandle (Sewa Si The Human Rights Commission, and Another v Dowell Lee and Another [1983],
it was about that a school refused to admit Sikh pupils as the children wore a turban which did not comply with the school rules as to uniform. The Court had to decide whether Sikh is considered to be an ethnic origin. The headmaster argued that the school rules were not a matter of racial discrimination.  The Court dismissed the action on the ground that Sikhs were not considered to be a racial group. Religious community did not come within the protection of the Race Relations Act 1976.  The plaintiff appealed to the Court of Appeal but the appeal was dismissed.  The plaintiff then appealed to the House of Lords.  The appeal was allowed and Sikhs were held to be a racial group.  It was held that the term ‘ethnic’ was to be construed relatively widely in a broad cultural and historic sense. How the group regards itself and how it is regarded by others are the two essential characteristics in identifying a racial group, in addition to a long shared history and a cultural tradition of its own which are also relevant characteristics.  More specific characteristics include (a) either a common geographical origin or descent from a small number of common ancestors, (b) a common language, which did not necessarily have to be peculiar to the group (c) a common literature peculiar to the group, (d) a common religion different from that of neighbouring groups or from the general community surrounding it and (e) the characteristic of being a minority or being an oppressed or a dominant group within a larger community.  

In Commission for Racial Equality v Dutton [1989],
 the Commission for Racial Equality sued Patrick Dutton, the owner of the Cat and Mutton Public House Broadway Market who discriminated against Irish traveler. He hung a signs bearing the words “No travelers” displayed in the front door of the market as he thought the travelers are trouble makers and he did not want to entertain them.  The Court discussed that whether travelers are gypsies and whether gypsies are racial group.  The country court dismissed the appeal on the basis that the gypsies did not come within the seven conditions
 and described by Lord Fraser of Tullybelton in Mandla (Sewa Singh) v. Dowell Lee [1983] 2 A.C. 548,562 and most of the Irish integrated to the society. The Court of Appeal allowed the appeal by the Commission.  The Court thought that it did not need to come within all seven conditions.  It clarified by referring to Richardson J., in King-Ansell v. Police [1979] 2 N.Z.L.R. 531,543, that “a historically determined social identity in [the group’s] own eyes and in the eyes of those outside the group.” Therefore, the self-identification of the group is utmost important to identify a racial group.  
These two cases are good examples to demonstrate how the meaning of ethnic origin can be interpreted in a broader meaning and provide principles to identify a racial group. About the treatment to religion, it should be acknowledged that there is inconsistency as religion is not defined by reference as a racial group under its Race Relation Act.
  Only a religious discrimination in effect amounts to unlawful indirect racial discrimination against racial group can fall within the statutory of the Commission for Racial Equality, for example, discrimination against Muslims and Hindus could in certain circumstances amount to unlawful discrimination against Pakistanis, Balgladeshis or Indians.
C. Australia
Australia ratified ICERD on 30 Oct 1975.  About one-fifth of the Australia population was born overseas, so that it has the highest proportion of overseas-born persons in the western world.  Immigration is one of the main social concerns.
 The Australian Government enacted the Racial Discrimination Act in 1975 to translate the ICERD into domestic law according to the common law system.
  The definition of race includes race, colour, descent, national or ethnic origin, being an immigrant (in some circumstances) or being a relative or associate of someone of a particular ethnicity or other status.
 It can be seen that its definition is broader than that of ICERD according to its social needs.  It was also encouraged by ICERD Article 2(d).  
In Jones v Scully [2002]
, the Human Rights and Equal Opportunity Commission (HREOC) determined that Mrs Olga Scully had engaged in conduct rendered unlawful by Racial Discrimination Act 1975 by distributing anti-Semitic literature in letter boxes in Launceston, Tasmania and selling or offering to sell such literature at a public marker in Launceston.  One of the concerns was about whether Jews constitute a group with a common ethnic origin.  The applicant sought orders, pursuant to the Racial Discrimination Act which required a de novo hearing to enforce determinations made by the Human Rights and Equal Opportunity Commission. The main issue for determination was whether the respondent’s conduct was unlawful. The Court held that “Jews” constitute a race as according to dictionary definition, a “Jew” is “one of the Hebrew or or Jewish people” and as a people” and as a “people” are therefore part of a “community, tribe, race or nation”. The court also held that “Jewish people see themselves as a distinct community, that Jews bound by common customs and beliefs; have a common language; and have common characteristics. 
In the judgment, it was held that the terms ethnic origin and race should be given a broad meaning as the term “ethnic origin” has been broadly interpreted in comparable overseas common law jurisdictions: King-Ansell v Polie [1979] and Mandla v Dowell Lee [1983] and it should not be limited to one nationality but should extend to other groups of people such as Muslims.  
D. New Zealand
The Government of New Zealand ratified the ICERD on 22 December, 1972.  Its legal system is also based on common law.  The Government enacted the Race Relations Act 1971 in December 1971 in order to translate the ICERD into domestic law.  Under the Act, the definition of racial discrimination includes colour, race, and ethnic or national origin.  The definition was amended when the Human Rights Commission Act 1997 was introduced, the definition of ethnic and nation origin being extended to include nationality and citizenship.

In its twelfth, thirteenth and fourteenth consolidated periodic reports to the Committee on the Elimination of Racial Discrimination.  The New Zealand Government provided a statistical and qualitative description of the ethnic characteristics of New Zealand population which generated greater clarity and consistency in the picture of New Zealand’s ethnic diversity.
 
The New Zealand case of King-Ansell v Police [1979]
, concerned the appellant’s conviction in the Magistrate’s Court for intending to excite ill-will against a group of persons in New Zealand, Jews, on the ground of their ethnic origins, by the means of publishing written pamphlets insulting the Jews.  An appeal in the Supreme Court was dismissed but special leave to appeal to the Court of Appeal was allowed and the meaning of ethnic origin was discussed.  However, the appeal was dismissed again.  The Court considered Jews to be a racial group and gave a broader meaning of the term “ethnic origin” to include cultural and historical background. The Court also pointed out that it is very important to identify a racial group by the self-perception of the group or person concerned. The Court also took the view that a common racial stock could not drawn from what in purely biological terms, but must also be defined in terms of the historical antecedents and belief of the group.
Learning experience either from China or other countries, its legislation against racial discrimination were made according to its social situation and needs.  China also recognized there are ethnic groups in China although all Chinese nationals are Chinese.  There are ethnic‑related laws and regulations for protecting the rights of ethnic minorities. A legal system for ethnic minorities is built up in different level of the legal system of China. For example, the basic laws pertinent to minority people and provisions of other relevant laws adopted by the National People’s Congress, such as the Law of the People’s Republic of China on the Autonomy of Minority Nationality Regions.
For the common law countries, like Australia, UK, New Zealand, it can be seen that these countries received many immigrants and their citizenship concept is adopted in the countries as regards immigration policy.  Therefore, in its anti-discrimination legislation, it is clear to include immigrants as a protected group.  Australia added the “status of immigrants”,
 UK added “nationality or citizenship”, New Zealand adds “nationality or citizenship.
   It demonstrates how the countries legislate against racial discrimination according to as required by circumstances which are stipulated in Article 2(d).  The Hong Kong Government should assess its social situation in order to enact a law which meets the social needs.

In the case law, it was found that the terms national or ethnic origin was given a broad meaning either in common law countries, like UK, Australia, New Zealand, but also in civil law country, China.  The Hong Kong Government and the Hong Kong Court needs to take into consideration the definition of national or ethnic origin which provided in these case laws.

Part Five

The historical, legal and social differences between mainland China and Hong Kong

This part will assess the historical, legal and social differences between mainland China and Hong Kong.

A. The Colonial Era
It is well-known that Hong Kong became a colonial territory under the British Empire since the Qing Dynasty lost the so-called Opium Wars to Britain and signed the Treaty of Nanking in 1842.
  The British colonial Government then extended its legal and social system to Hong Kong with Hong Kong adopting the common law system and developing a free market economy.  Hong Kong became a capitalist society and developed as one of the world’s great financial centres.
 Hence, Hong Kong has created a distinct social system.
 More and more Hong Kongers have been born in Hong Kong and these local residents have a distinctly different historical background from that of mainland immigrants, because they lived in a British style under the colonial era.
 Therefore, the Chinese Government and the British Government negotiated to create a legal & political system for Hong Kong region to take into consideration Hong Kong’s historical development before the change of sovereignty.

B. One country two systems

On 19 December, 1984, the Chinese and British Governments signed the Joint Declaration on the treatment of Hong Kong, affirming that the Chinese Government would resume the exercise of sovereignty over Hong Kong with effect from 1 July 1997.
  The Basic law was made as a mini-constitutional law for Hong Kong.  It agreed that Hong Kong Special Administrative Region will be established under the principle of “one country two systems”, and that the socialist system and policies would not be practiced in Hong Kong.  Article 2 of Basic Law states the right of high degree of autonomy, Article 5 affirms that “the socialist system and policies shall not be practiced in the Hong Kong SAR, and the previous capitalist system and way of life shall remain unchanged for 50 years.”  Article 19 emphasizes that “the Hong Kong SAR Government shall be vested with independent judicial power, including that of final adjudication and principles of law previously in force in Hong Kong shall be maintained.”
It can be seen that the Chinese Government understood the differences between the Mainland and Hong Kong, and therefore adopted an unprecedented policy for Hong Kong.  It recognized the uniqueness of Hong Kong and that its legal and social systems are totally different from mainland China.  Legally, China has adopted civil law, whereas Hong Kong has adopted common law.  Socially, China is a socialist country while Hong Kong runs on capitalism.  The way of life is also different.  Although Hong Kong was returned from the British Government to the Chinese sovereignty, almost all of its legal and social systems remain unchanged.  
Part Six

The legal and social case for treating new immigrants as a protected group under RDO

Factual racial discrimination must be eliminated

As discussed in part three, new immigrants do not enjoy the same treatment as the local Hong Kong permanent residents under the Government policies.  Although there is no Hong Kong citizenship, there is a status of permanent resident which provides significant benefits rights.  The rights to political participation and welfare are only enjoyed by the Hong Kong permanent residents with 7 years residence or above.  New immigrants are less privileged than the Hong Kong permanent residents.  They are the minority of the society.  Legal protection should be given to the minority.  

Moreover, according to the surveys and news clippings, new immigrants suffer from severe racial discrimination.  It is frequently reported that new immigrants could not bear the social discrimination they faced.  They are sometimes called “pigs” or “animals” by local people.  Some of them have committed suicide because of racial discrimination.
 It can be seen that the discrimination against new immigrants has the effect of nullifying or impairing the new immigrants’ human rights.  So there is an urgent need to protect them.   

Social support 

On 12 March 2003, the legislative councilor, Miss Audrey Yu moved on a motion debate in the legislative council.  The motion requested that the Hong Kong Government to legislate against racial discrimination and that the protected groups should include new immigrants from mainland China, ethnic minorities and foreign domestic helpers.  The legislative councilors passed the motion unanimously. This demonstrates that there is substantial social support for the legal protection for new immigrants as a protected group under the RDO.  Furthermore, many NGOs or human rights organizations and new immigrants group have requested the Government to consider new immigrants as a protected group under the future RDO.
 The NGOs, like the Coalition for Racial Equality, the Society for Community Organization, Human Rights Monitor, New Immigrants’ Mutual Help Association have criticized that the Government for ignoring the needs of new immigrants.  New immigrants have complained of being discriminated against and have requested legal protection as a disadvantaged group.
 They felt that racial discrimination exists in the society.  However, the Government has failed to recognize the problem and take steps to deal with it.
Applying the seven conditions to new immigrants
The Hong Kong Government has rejected considering the national or ethnic origin background of new immigrants on the basis that their background of new immigrants cannot come within the seven conditions which are stated in the UK and New Zealand case law.  The seven conditions for defining a racial group on national or ethnic origin was discussed in King-Ansell v Police [1979], 2 NZLR 531 (Court of Appeal, New Zealand), Mandla (Sewa Singh) [1984] CLJ 219 (House of Lords, New Zealand) and Commission for Racial Equality v. Dutton [1989] 1 All ER 306 (UK CA). 
The first condition is that of a long shared history, of which the group is conscious as distinguishing it from other groups, and the memory of which it keeps alive. As discussed in Part Five, the historical background of new immigrants is different from that of Hong Kong as Hong Kong was ruled by the British Government for over 155 years.  Most of the new immigrants kept memory of the cultural revolution,
 the liberty of new China, but for Hong Kongers, the history memory is full of economic development.
 
The second condition is that a cultural tradition of its own, including family and social customs and manners, often but not necessarily associated with religious observance. Basic Law stipulates that the way of life in Hong Kong remains unchanged after the handover. China adopted socialism, Hong Kong adopted capitalism. It can be seen that of the way of life in China adopted is more traditional and eastern in style, such as extended large families living together and earlier marriage.  Hong Kong however, has adopted a more western life style, allowing more individual independence with families spread out and late marriage. Besides, from 1949 to 1980, the Chinese Government adopted close door policy, Hong Kongers had little chance to learn mainlanders’culture.  As T.T. Hsueh and T.O. Woo (1994) analysed that a sense of Hong Kong identity and own culture were cultivated among the Hong Kong born generation.
 
The third condition is that of either a common geographical origin, or descent from a small number of common ancestors. The new immigrants came from different parts of the Mainland China.  Although the other part of China could be very different, Hong Kong for them is a special administrative region, they need to apply for immigration in order to settle or travel to Hong Kong.  They can travel around within the Mainland China. Therefore, in certain extent, new immigrants are from a common geographical origin.  
The fourth condition is a common language, not necessarily peculiar to the group.  Although both are Chinese, mainlanders write simplified Chinese, Hong Kongers write traditional Chinese. The official language is Putonghua in the mainland. The Hong Kong, both of English and Chinese are official languages, most of the Hong Kongers speak Cantonese or English, but few of them can speak Putonghua.  
The Fifth condition is a common literature peculiar to the group.  There has been much literature development in the mainland, but relatively little in Hong Kong. Hong Kong has all kinds of literature from other countries but little from itself which one of the literature characteristics of Hong Kong.  
The sixth condition is a common religion different from that of neighbouring groups or from the general community surrounding it.  In the mainland, religion is not encouraged by the communist party under the socialism.  In Hong Kong, all kinds of religions are protected. 
The seventh condition is being a minority or being an oppressed or a dominant group within a larger community.  According to the information from NGOs, Hong Kong Census Department, it was found that the new immigrants are an oppressed group within a larger community as they face discriminatory treatment in daily life and they cannot enjoy political, civil, economic, social, cultural rights in the same manner as local Hong Kongers.     
It can be seen that the situation of new immigrants comes within most of the seven conditions.  In Commission for Racial Equality v. Dutton [1989] 1 All ER 306 (UK CA), the court dismissed the appeal on the basis that the travelers did not meet all seven conditions.  But the judgment was challenged in the Court of Appeal. The Court referred to the case of King-Ansell v Police [1979] 2 N.Z.L.R. 531, 543 and held that the essential criteria for identifying an ethnic group was not the seven condition, but how the group perceived themselves and how the others perceived the group.  Besides, it was, said the Court, it is not necessary to come within all seven conditions.

Self-perception of Identifiable group
The ethnic groups are identified by their historical or cultural background or sometimes by their self-identification.
 In King-Ansell v Police [1979] 2 N.Z.L.R. 531, 543, the Court provided that self-perception and the perception form the others are the two essential guidelines to identify a racial group by ethnic origin.   In the historical development, some ethnic minorities claimed to be a Han Chinese, or Han Chinese claimed to be an ethnic minority.   In the Hong Kong situation, it is not enough simply to define Han Chinese or ethnic minorities, it is mainlander or Hongkonger as well as immigrants or locally born.  It is not only an issue of biological ethnicity, but also a legal and social development of ethnicity or nationality.  The proportion of local born residents to the whole population was about 30% in the 60’s, but now it is about 60%.
  More and more people were born locally, their national origin is Hong Kong.  They have little concept about China.  It is different from new immigrants.  The Hong Kong Government should take into consideration this social development.
According to the surveys mentioned in Part III, over 80% of new immigrants consider themselves different from Hongkongers and feel that they are discriminated against by Hongkongers.  They consider themselves Chinese, whereas Hong Kong people consider themselves Hongkongers.  In Chung Ting-yiu’s public opinion program survey entitled on Integration or Segregation: The political attitude of new arrivals,
 it was found that there was a substantial gap between new immigrants and the locally born.  48.5% of new immigrants perceived themselves as “Chinese”, while only 10.3% perceived themselves as “Hongkongers”.  21.2% of locally born people  perceived themselves as “Chinese”, but 40.6% perceived themselves as “Hongkongers”. It cannot, therefore be denied that the new immigrants perceived themselves as a different group from the local people.   The General Comment 8 of the ICERD also made clear that self-identification is an extremely important component in identifying a group and provides protection to the group.

If ethnic origin is taken in its broader meaning to include self-perception of the group, then new immigrants from mainland China can be categorized as a protected group on the basis of ethnic origin.
One Country Two International Legal Personalities

The Hong Kong legal system is based on the essential principles of the common law including the principles of equality before the law.
 Over the past 155 years, most of the Hong Kong people have learned to respect the principles of the rule of law.  Hong Kong people take their complaints to court for redress.  The separate legal system also affects Hong Kong’s international relationship and its status with respect to international treaties and organizations.

Before the change of sovereignty, Hong Kong became bounded by the international treaties through the ratification of the British Government.  The international treaties must be incorporated into domestic law in order to be implemented in Hong Kong.  After the change of sovereignty, China has responsibility for ratifying international treaties and making the applying to Hong Kong.  However, the Basic Law provides that the main international treaties, such as the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights and the international conventions as applied to Hong Kong shall remain in force and should be implemented through the law of the Hong Kong SAR.  This is different from the civil law system in China, where international law is automatically incorporated into domestic law.
 

Roda Mushkat maintains that there is one country, but two international legal personalities.
Roda Mushkat argued that an assessment of international legal personalities should be conducted with reference to a range of elements which include “factual stately attributes (such as permanent population, defined territory government); international recognition and legitimacy; international legal entitilements (e.g. right to self-determination); membership in the ‘international civil society; and sui generic qualities.”
 

Hong Kong is not a state, but it can be considered as a quasi-state.  It has an independent governance.  It has been authorized to exercise a high degree of autonomy and enjoy executive, legislative and independent judicial power, including that of final adjudication. Unlike other areas in China, the Hong Kong Government does not need to pay taxes to the central government.  Hong Kong has factual stately attributes.  As Hong Kong acted as a quasi-state from the colonial era, the Government participated in many international organizations and activities.  Hong Kong has even been one of the members of the WTO before China and enjoys the same status as China after China was permitted to join the WTO.  Hong Kong also stations its official representatives and Government Offices overseas as well as its permanent missions in major cities such as Geneva, London, Washington, etc. The Hong Kong SAR also established an office in Beijing after 1997.  The Hong Kong SAR can on its own, using the name “Hong Kong China” to maintain and develop the relations with states, regions, and international organizations.  

Apart from this, Hong Kong SAR has its own immigration ordinance and SAR passport for which only Hong Kong permanent residents can apply. Mainlanders must apply to immigrate to Hong Kong according to Basic Law 22. If permitted to immigrate, a mainlander needs to cancel his/her household account in the mainland.  Without a household account, a person is treated as oversea compatriot and he/she cannot enjoy the same level of welfare benefits as mainlanders with household account.     

It cannot be denied that while Hong Kong is part of China, in practice it has its own international legal personality. Hong Kong people are actually treated like a de facto ethnic minority nation in China, with their own legal system and cultural development.  Hong Kong has its own status as a nation. This is the reality out of which the idea of “one country two systems” was made. Therefore, the national origin between Hong Kong SAR and China is different.  New immigrants can therefore be considered as a protected group on the basis of national or ethnic origin.

The Principle of Law-making

The Hong Kong SAR Government took the view that new immigrants should not be considered as a protected group under the future Racial Ordinance as it cannot find the definition fits to the situation of new immigrants.  It is very important to assess the coverage of legal protection for new immigrants according to the principles of law-making.  The most important features of an effective legal system is its capacity to reflect the changing needs and demands of the society in which its operates.
 It is very important to understand the needs and demands of a society in the process of making law because law is derived from social needs and demands.  The function of law is for justice, stability and peaceful reformation.
  Law is made to protect  people and uphold of justice.  

oTheThe Hong Kong SAR Government has recognized that the new immigrants have experienced discriminatory treatment, but believed it to be social discrimination rather than racial discrimination. If not protecting new immigrants under RDO, the Government should consider the other legal means to protect new immigrants.  However, all forms of discrimination could be called social discrimination.  But social discrimination should be categorized as different kinds of discrimination according to the international treaties.   According to the International Covenant on Civil and Political Rights, Article 2 (2), discrimination including of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.  “Social discrimination” against new immigrants is on the basis of new immigrant identity or place of origin.  The definition of racial discrimination includes race, colour, national and ethnic origin which can be interpreted in a very broadly mean to provide protection for any special status group.  New immigrants can fit to the definition.  The reason to exclude new immigrants as a protected group is doubtful.
Rights Based Approach

Who decides how to define the ground of racial discrimination? This is potentially, a  difficult and controversial issue. As Sandra Fredman (2002)
 has pointed out that there are different approaches to formulating a definition.  It can be either defined the course of a political process, or through the judicial process. There are pros and cons for both approaches.  In the case of political process, it may be counterproductive to rely on the majority to enact anti-discrimination laws in order to protect the rights of a political powerless minority.  With regard to the judicial process, it also depends on the legislation wordings.  Therefore, the approach in law-making drafting is of the  utmost importance.    

The United Nations has reaffirmed its faith in fundamental human rights. The Universal Declaration of Human Rights 1948 states that: 
“Everyone is entitled to all the rights and freedoms set forth in this Declaration without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.” (Art.2)

These rights are an international consensus view agreed by all the members.  The Declaration was reinforced by the provision of the ICCPR and ICESCR.  It is equally bind on all persons and has become an international human rights standard.  The rights base approach takes the person as the main focus and the purpose of legislation is to protect the fundamental rights of the person. To take rights based approach in legislation can help to overcome prejudices which might arise different concepts of how society should be organized.
 

Since new immigrants became a disadvantaged group and are not on the agenda of political parties, the protection of rights of new immigrants cannot depend on the public or on an interest or functional theory, such as Kantisanism.  Anti-discrimination law which are intended to protect the rights of minorities, cannot depend on the consensus of the majority.  Education should therefore be provided with the goal of encouraging for the majority to recognize human rights and equality.
  Only a rights based approach make sense as being equal to the task of fighting for the rights of the new immigrants on the basis that all human-being are equal.  New immigrants are experiencing a similar situation to that faced by ethnic minorities both under the Government’s policies and social treatment.  They should be treated equally with other groups.   

In sum, it is found that there is a strong legal and social case for supporting new immigrants being considered as a protected group under the RDO.

oHoHo
Part Seven

The Government’s Obligation

The Hong Kong SAR Government has an obligation to fulfill its obligations under ICERD and to address the social needs in its legislation.  As argued in the above parts, it is found that the ICERD has adopted to provide a broad meaning of racial discrimination and requests the State Parties to fulfill their obligations to eliminate racial discrimination according to their social needs and development.  For example, as mentioned before, the Committee requested the British Government to address the special needs and provide special protection to the Irish.  
What is more important, the new immigrants are experiencing discriminatory treatment every day.  Many of them have wanted but have failed to lodge their complaints as there is no complaints mechanism.  Every year, the Equal Opportunities Commission receives complaints from new immigrants although there is no racial discrimination ordinance which would enable the Equal Opportunities Commission to act.
  The Hong Kong SAR Government has obligation to eliminate the problem.  The Government has an obligation to use all the means to help the victims and provide effective protection.  It is also a very important principle to treat all people equal in the process of law-making and before the law.   New immigrants have experienced similar discriminatory treatment as that of ethnic minorities, they should be treated the same in the future Racial Discrimination Ordinance.  

It is unjust and illogical that the Government has decided to not consider new immigrants as a protected group before the consultation period.  It is not found that the Government has taken the points of the principles of law making and the needs of new immigrants.  Many human rights organizations have urged the Government to consider new immigrants as a protected group under the future RDO on the basis that new immigrants are experiencing racial discrimination.
 The race relations unit which has been established by the government to handle with racial discrimination complaints also received complaints from new immigrants.
 The new immigrants group has also requested the Government to consider them as a protected group.
 However, it is doubtful that the Government did not consider the needs of the new immigrants as an oppressed group in the society.   The power to interpret of the Ordinance should be vested in the Court not the Government.  The Government not only should not make restrictions or interpretation on the legislation or on future legislation, but also should try to include the disadvantaged group in legal protection according to its required circumstances.
 
It is also very foolhardy to exclude new immigrants as one of the largest ethnic groups in society
 and one experiencing severe discriminatory treatment.  It will impair the functioning of the future RDO.  Half of the population of discriminatory targeted for discriminatory treatment lies beyond its legal boundary, so it may cause that the RDO may not help to prevent and combat racial discrimination effectively. 

Worse still, the Government has recognized the new immigrant group before but now has changed its position rapidly.  Discrimination against new immigrants has not yet eliminated but the position of the Government has been changed.  It is hard for the Government to justify its new position to the Committee on CERD as new immigrants were considered as a protected group in its past submitted reports.  It also owes the public a reasonable explanation as why its past evidence for considering new immigrants as a particular group now has become invalid and incorrect.  It is also doubtful that whether the legislation can be passed in the legislative council as all the legislative councilors voted in supporting of the future RDO including new immigrants as a protected group on 12 March 2003. Or it may make the legislative councilors embarrassed to change their position in order to materialize the dream of an enactment on race legislation in Hong Kong.  It also failed to fulfill the legitimate expectation
 of new immigrants arising from its earlier recognition of them.  As a result, the Hong Kong Government has lost its credibility and deprived new immigrants to their rights.  
Conclusion and Recommendations
There is a strong legal and social case for supporting treating new immigrants from mainland China as a protected group in the future Racial Discrimination Ordinance.  New immigrants distinguished from Hong Kong residents on the grounds of their national or ethnic origin.  The Government may violate ICERD and cannot prevent and combat racial discrimination effectively if it fails to provide legal protection for new immigrants. Moreover, it is inappropriate for the Government to decide the content of the legislation before the consultation.  
Furthermore, the Government has obligation to persuade the public to provide equal legal protection for the disadvantaged group where the public are against the group and do not understand the Government’s mission and obligations under international law.  It is suggested that the Government should write the wording more clearly in the future RDO in order to provide direct legal protection for new immigrants and avoid lawsuits in interpreting of wordings of the Ordinance in the court as the UK, Australia and New Zealand have demonstrated good examples to add specific protected group into to the definition of racial discrimination in their legislation.  In Basic Law, Article 24 states that “Residents of the Hong Kong Special Administrative Region (Hong Kong residents) shall include permanent residents and non-permanent residents.  This provides a ground for defining the status of new immigrants in the future RDO.  But the wording of the non-permanent resident status cannot help to protect those new immigrants from mainland China permanent resident status as they enjoy right of abode according to Basic Article 24(3).   These new immigrants enjoy permanent resident status, but they are still experiencing discriminatory treatment as a result of the Government policy or from local people because of their residence or different life style or dialect or behaviour or status as recent arrival.  The Hong Kong Census and Statistics Department has categorized recent immigrants as a separate group and provides a profile of the recent immigrants from Mainland China every year.  It is recommended that the wording of the Ordinance be amended that adding “status of a recent immigrant from Mainland China” (less than 7 years residence) in order to treat recent immigrants from mainland China as a protected group under the future RDO.
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