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Refugees Denied Basic Human Rights

The Refugee Concern Network is a network of individuals, NGOs, churches and lawyers who are concerned about the rights of asylum seekers, refugees and claimants under the Convention Against Torture. 

Several organizations are going to attend a meeting with the LegCo Panel on Welfare Services and the Panel on Security on 18 July 2006, 2.30 pm in LegCo to discuss the government’s treatment of the asylum seekers. 

While China and Macao have already ratified the Convention Relating to the Status of Refugees, which now already have 145 States Parties, the Convention has not yet been extended to Hong Kong. The lack of any refugee law means that asylum seekers are left without any basic means of living, including food and shelter and are subject to detention and deportation.
In the concluding observations of the Committee on Economic Social and Cultural Rights (E/C.12/1/Add.107) May 2005, the Committee expressed concern ”that HKSAR lacks a clear asylum policy and that the 1951 Convention Relating to the Status of Refugees and its 1967 Protocol, to which China is a party, are not extended to HKSAR. In particular, the Committee regrets the position of the HKSAR that it does not foresee any necessity to have the Convention and the Protocol extended to its territorial jurisdiction.”
Some of the major issues and concerns are as follows:

1. No coherent asylum policy

The lack of any local asylum policy means that asylum seekers do not receive proper protection by the government. There is a need to deal with their right to not be arbitrarily detained, not to be deported, right to food and accommodation, right to education and medical care.
4. Hong Kong needs its own refugee status determination mechanism

Currently there is no refugee status determination system set up by the Hong Kong government to deal with their claims, and the government says that it has no obligation to set up such a system and relies on the United Nations High Commissioner for Refugees to process their claims. However, the UNHCR does not provide adequate protection to asylum seekers and in fact UNHCR only accepted 10% of the asylum seekers as refugees during 2005. This figure is highly disturbing and many asylum seekers are rejected without having access to a fair refugee status determination mechanism.

5. No Legal aid for asylum seekers and torture claimants. 

No legal aid is granted to asylum seekers, refugees or torture claimants. This applies both regarding the refugee status determination procedures and the Convention Against Torture (CAT) procedures.

6. No valid identity papers

At the moment asylum seekers are basically illegal immigrants when their visas expire. If they approach the Immigration Department to extend their visas or get recognizance they are often rejected and will be asked to leave Hong Kong, which they are unable to.  

7. Detention

Asylum seekers and torture claimants are arbitrarily detained. The Immigration Ordinance does not have specific provisions to protect refugees, and basically treat refugees as regular overstayers. Thus Immigration Ordinance doesn’t comply with article 28 and 41 of the Basic Law which protects non-residents against arbitrary or unlawful arrest, detention or imprisonment.
11. Welfare
The government has failed to provide adequate housing and food to the asylum seekers. While there are more than 1,500 asylum seekers in Hong Kong, the new project by the Social Welfare Department has only been designed to support around 80 people on a trial basis at a budget of $1,800-1,900 per person per month. According to the government the project is only on a trial basis and meant to be small scale. It has stated that when the project finishes it is still unclear whether new projects will be set up. The lack of any long term planning clearly ignores the plight of the asylum seekers.
Secondly, it is extremely discriminatory to only support asylum seekers on a budget of around $1,800-$1,900 per month. According to the Social Welfare Department, the Comprehensive Social Security Allowance is designed to support only local residents. Thus asylum seekers are not eligible for CSSA. However, a singleton on CSSA receives around $2,800 which is meant to cover basic needs. First of all it is discriminatory to provide assistance which is $1,000 lower than the assistance provided to local residents. Secondly, it is very clear that $1,800 is not enough to even cover the basic needs of asylum seekers.

12. Children left without any education
Asylum seeking children are not eligible to study in the public schools in Hong Kong given their legal status. Currently there are 31 asylum seeking children and 31 refugee children. The Government does not recognize the right to education of these children migrants. There is no clear policy or guidelines to offer school placements to these children. The Education Department will not offer school placements to these children unless their eligibility has been confirmed by the Director of Immigration.

13. No support from the Student Financial Assistance Agency

The projects by the Social Welfare Department does not support expenses related to children’s education. Previous applications to the government’s Student Financial Assistance Agency have been under process for even 1 year without any answers. It eventually meant that children had to rely on support from NGOs or private individuals. It is only recently that the Student Financial Assistance Agency invited asylum and refugee children to apply. However, they are actually not considered eligible for financial assistance from the agency, which only offers assistance to student-applicants who are Hong Kong residents. The agency has stated that only where strong humanitarian and compassionate groups exist, will it consider applications on a case-by-case basis.

14. No support to unaccompanied minors

At the moment there is no special support given to unaccompanied minors. Unaccompanied minors are children to arrive in Hong Kong alone without their parents to seek asylum There are nearly 20 unaccompanied minors who are left on their own. There is no shelter with supervision and management to take care of this vulnerable group. At the moment most of them do not attend school because of lack of immigration papers, and they live scattered around in small room, living by themselves or with others. 

The government should immediate find a solution to provide a managed shelter, education and support to these children. 

Recommendations: 

1. The Hong Kong government should immediately sign the Convention Relating to the Status of Refugees and formulate a coherent and comprehensive asylum policy to deal with aspects of immigration, refugee status determination, food, accommodation, education and health.
2. The government should set up a fair screening procedure to assess claims under the Convention Relating to the Status of Refugees
3. Amend the Immigration Ordinance so that asylum seekers and refugees are not liable to be detained for overstaying or not possessing valid travel documents.
4. The government should immediately provide adequate financial assistance to asylum seekers, refugees and claimants of torture
5. Asylum seeking and refugee children should be provided schooling without delay. 
6. Legal aid should be available for the screening procedures under the Refugee Convention and the Convention Against Torture.
7. The government should ensure that UNHCR observes its procedural guidelines for refugee status determination. 
8. The government should provide adequate and culturally sensitive health care.
