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Refugee Status Determination Mechanism
Introduction

Society for Community Organization (SoCO) has conducted a survey of 100 asylum seekers during November 2005-June 2006, which reveals serious problems of the refugee status determination system of the United Nations High Commissioner for Refugees (UNHCR). The objective of the survey is to understand whether UNHCR HK follows the guidelines provided by the headquarters and to understand what problems the individual asylum seeker faces during the different stages of the application. 
The survey reveals that the UNHCR seriously infringes on the rights of the asylum seekers by denying them a right to legal representation, and by not following their own procedural guidelines called Procedural Standards for Refugee Status Determination under the UNHCR’s Mandate (1st September 2005), which all country offices are to follow in order to ensure fairness of the procedures and quality of the decisions. As asylum seekers are here to seek protection of their lives, wrong decisions means that people who fear for their lives in their countries of origin must return to a place where their lives are in danger. 
SoCO calls on the government to replace the UNHCR mechanism with its own independent refugee status determination system in order to ensure independence and procedural fairness. The government has an obligation to protect people who seek asylum on its territory and cannot rely on a UNHCR system which fails to process their claims in a fair manner. 

Number of asylum seekers

There are currently 1,535 persons in Hong Kong who seek asylum under the International Convention Relating to the Status of Refugees (Refugee Convention). 78.4% are from Asia, 21.2% from Africa and 0.4% from other continents.
An asylum seeker is someone who seeks protection under the Refugee Convention to be recognized as a refugee. A refugee is someone who has been recognized to be unable to return to his country because he has a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, as defined in article 1 of the Refugee Convention.
Main findings of the survey

The survey interviewed 100 people of which 10% had already been recognized as refugees while 63% were claiming asylum. 27% had gotten a second final rejection. Thus all are either current or former asylum seekers who have made claims for asylum under the UNHCR system.

1. Asylum seekers are denied right to legal representation by the UNHCR
According to UNHCR guidelines applicants may be accompanied by a legal representative during the interviews. However, in 91% of cases, UNHCR never informed the asylum seekers about this right, and UNHCR never allows lawyers to be present during the interviews. This seriously infringes on the right to legal representation. 

In fact legal advice is seriously needed as lack of understanding of the procedures is widespread among asylum seekers. 69% of the respondents did in fact not understand the refugee criteria before the first interview and 83% had difficulties when making an appeal. Obtaining advice from organizations or pro-bono lawyers is difficult. 73% of those who made an appeal could not receive any advice from anyone about how to make the appeal. 
2. UNHCR only conducts very short interviews before rejecting cases

The UNHCR guidelines instruct the interviewers to provide adequate time to the asylum seekers to present their cases. However, the UNHCR rejects cases even though the applicants did not get enough time to present their case. Of those who got an initial rejection, 39% had only been given interviews lasting less than two hours. Of those who had appealed their case and been rejected again, 65% were only given interviews which lasted between 0-2 hours in total between the appeal and second rejection. In fact 61% of the asylum seekers say that they were not allowed to make a full account of what happened to them in their country.
3. Interpreters are not always provided, and the quality of interpretation is highly questionable
The survey shows that many asylum seekers were highly unsatisfied with the interpretation. 41% of the respondents felt that the interpreter only summed up what they said and 37% say that they had difficulties in understanding the interpreter. 

Even worse, 16% of those who needed interpreter did not have an interpreter for at least one of the interviews. The bad quality of interpretation denies the asylum seekers the opportunity to clearly explain their claims and to make a well presented claim.

4. No detailed documentation of case is given to the applicant
According to the UNHCR guidelines, the interviewer should read back major important points of the interview transcripts. However, 88% were not asked to agree on the major points of the interview and 98% were not given a copy of the interview transcripts. Thus the applicant has no access to check whether the UNHCR makes a faithful recording of his account of what happened. 

5. No detailed written reasons for refusal are given
According to UNHCR guidelines rejection letters should permit the rejected applicant to understand the details of the reasons why he has been rejected, so that he is able to make an appeal focusing on relevant facts and issues. However, in 81% of cases the respondent did not receive a detailed written reply about the reasons for refusal of his case. The practice of the UNHCR is to simply give a verbal explanation. However, as many as 27% were not given a verbal explanation either. It is highly difficult to make an informed appeal based on a verbal explanation from the UNHCR. The results show that 64% say it was difficult to make an appeal because they couldn’t remember all the reasons for the rejection. 
6. Uncomfortable questioning by UNHCR officers
According to UNHCR guidelines, the interview should be conducted in a non-confrontational manner. However, the attitude of the interviewers reveals a hostile environment in which 72% of the applicants say that they felt uncomfortable during the interviews. In fact 19% felt the interviewer was threatening, and 37% felt the interviewer had a judgmental attitude. The hostile environment makes the asylum seekers uncomfortable making their claims and many feel as if they are being interrogated. 

7. UNHCR does not have a regular complaint mechanism

According to the guidelines UNHCR should have a procedure to receive and respond to complaints. However, it seems that no systematic mechanism is in place to deal with such complaints. 37% had made a complaint, but of these 69% did not get any reply from the UNHCR about the complaint. The lack of any complaints mechanism makes it difficult for asylum seekers to have their cases reassessed if any procedural unfairness has taken place.  

8. The UNHCR are slow in processing claims
According to the guidelines initial decisions made by the UNHCR should be issued within one month following the interviews. However, many have to wait for a long time before getting the results from the UNHCR. 43% had to wait for 7 months or above before they got the first rejection and as many as 22% had to wait between 13-24 months after the appeal before they got a second rejection. 
The long waiting time has meant that 72% feel that their health had deteriorated and 92% experienced worse financial conditions. In fact 79% feel that UNHCR is wasting their time. 
9. Asylum seekers call upon the HK government to take over procedures 

According to the asylum seekers UNHCR has to immediately improve the mechanism. 86% believes that there should be an independent appeals mechanism in the UNHCR and 86% believes that UNHCR should improve their procedures. 
However, because of the many problems in the UNHCR, in fact most asylum seekers (87%) believe that it should be the government, instead of the UNHCR, to set up a mechanism to process asylum claims. Also 87% believe that HK should ratify the Refugee Convention. 
Analysis

Hong Kong needs its own refugee status determination mechanism

Currently there is no refugee status determination system set up by the Hong Kong government to deal with their claims, and the government says that it has no obligation to set up such a system and relies on the United Nations High Commissioner for Refugees to process their claims. However, the UNHCR does not provide adequate protection to asylum seekers and in fact UNHCR only accepted 10% of the asylum seekers as refugees during 2005. This figure is highly disturbing and many asylum seekers are rejected without having access to a fair refugee status determination mechanism.
In March 2006 the UN Human Rights Committee asked the HKSAR to establish an appropriate mechanism to assess the risks faced by individuals expressing fears of being victims of grave human rights violations in the locations to which they may be returned. The committee is thus concerned about the absence of adequate legal protection and has asked the government to set up its own mechanism. However, the government has turned a blind eye to the recommendations of the Human Rights Committee and in fact it has stated that it has a firm policy of not granting asylum. 

The need for the government to urgently set up its own mechanism is shown in the results of our survey, which reveals severe problems of the UNHCR’s system. 
The HK government needs to formulate an asylum policy

Besides from the lack of a mechanism to deal with their claims, there is no asylum policy in Hong Kong. While China and Macao have already ratified the Convention Relating to the Status of Refugees, which now already has 145 States Parties, the Convention has not yet been extended to Hong Kong. The lack of any local policy means that asylum seekers do not receive proper protection by the government. There is a need to deal with their right to not be arbitrarily detained, not to be deported, right to food and accommodation, right to education and medical care. 

Firstly, when asylum seekers seek to renew their visas because they are making claims of asylum, the Immigration Department ignores their asylum claims and denies them a renewal of visas and asks them to return to their countries of origin. The result is that asylum seekers are forced to live illegally in Hong Kong, always being at risk of being detained for overstaying their visas. However, seeking asylum is not a crime, and the government should issue legal identity documents to people who are on its territory to seek protection of their lives. 

Secondly, the government has failed to provide adequate housing and food to the asylum seekers. While there are more than 1,500 asylum seekers in Hong Kong, the new project by the Social Welfare Department has only been designed to support around 80 people on a trial basis. The lack of any long term planning clearly ignores the plight of these people. It does not make sense to both deny them the right to work and to deny them the right to social welfare. In fact the government’s lack of planning and coordination between departments was clearly shown when 13 asylum seekers living in a government supported shelter were arrested on 29th June 2006 by the police because they did not have any immigration papers. Thirdly, there are still children who are unable to attend school because fear approaching the government. This clearly is an infringement on the rights of the child to receive education. The government must immediately deal with the problems faced by these destitute people instead of turning a blind eye to their fates. 

Recommendations

1. The Hong Kong government should immediately sign the Convention Relating to the Status of Refugees and formulate a coherent and comprehensive asylum policy to deal with aspects of immigration, food, accommodation, education and health. 
2. The government should set up a fair and transparent refugee status determination mechanism to meet its obligations under Covenant on Civil and Political Rights, Covenant on Economic, Social and Cultural Rights and the Convention Relating to the Status of Refugees.
3. UNHCR should immediate provide access for legal representation during the interviews.
4. Legal aid should be available for asylum seekers. 
5. UNHCR should immediate improve the procedures of the refugee status determination system. Firstly, it should ensure the quality of the interviews such as providing sufficient time to applicants to explain their case and provide quality interpretation. Secondly UNHCR should provide transcripts of interviews to applicants and detailed written reasons for refusal. Thirdly, UNHCR should inform applicants about their rights and the procedures. Fourth, UNHCR should set up an effective complaint mechanism, and fifth UNHCR must speed up the asylum claims. 
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