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Improve the Detention Conditions at police stations

A. Background

In 2008, nearly half of those arrested by police were detained in police station cells. Thus in 2008, 34,700 persons were detained in police station cells in 2008
. 

It is important to emphasize that people detained at police stations have not been sentenced yet, but are just at the pre-trial stage and that they should be treated as such. 

Compared with detention centres and prisons, the length of detention in police stations is usually much shorter. However, while the former are subject to investigation by Justices of Peace and the Ombudsman, there is no independent monitoring of police station cells.

B. Problems faced by detainees in cells:

The problems faced by detainees in police cells concern infringements of their human rights, especially the right to privacy
, the right to be treated with dignity when deprived of liberty
, and the right to health
.

1. No protection of privacy 

The usual practice is that more than one detainee is held in police cells. As the toilet inside the cell only has a single low waist-height wall, the structure of the cells deprives the detained people of their right to dignity and privacy, as detainees are forced to relieve themselves in front of other detainees. 

Some female detainees have even reported of male officers having passed the corridors, from where it is possible to see the toilet area. 

The reason why the walls are low is due to security concerns to protect against self-harm or harm to others
. 

However, there are two ways to ensure that both security and privacy concerns can be met. 

The first option would be to follow the practice in the UK, where it is a general requirement that there is only one person per cell. If there is only one person in the cell, one could avoid the infringement of privacy. 

According to the UK Home Office, the second option would be to increase the height of the toilet wall and maybe build a second wall around the toilet. As there are concerns about self-harm, it should be possible for the duty officers to look behind the toilet wall. This could be done by mounting a polycarbonate hemispherical mirror on the ceiling to give staff vision into hidden parts of the cell. To reduce the vision from other detainees a frosted adhesive vinyl patch could be stuck to the mirror so that the WC area is not visible from the bench. Depending in the cell layout this should not interfere with proper vision from the cell door.
2. Inhuman physical conditions

Many detainees have reported of overcrowding, forcing people to sleep next to the toilet on the dirty floor. In fact there are no minimum space requirements for detainees. The number of persons in a cell varies according to the actual size of the cell. It is up to the commander to decide on the cell holding capacity
. 

The police states that no pillows or mattresses are provided, only one blanket per person and more blankets if requested
. This has led to body pain when sleeping and blankets have been reported to be extremely dirty and smelly, although the police claims that blankets are washed once the detainee is released from custody.

There is generally no air-conditioning, and the lack of natural light or a clock viewable from the cell, leaves detainees without a sense of time. 

Also, detainees report of unhygienic conditions and that the cells are dirty and smelly, although according to Police the cells are cleaned every day
. Often the staff may not have time or will ignore requests for flushing the toilets (as the flushes are outside the cell), which means that cell is filled with smells from the toilet. The detainees at the same time have to eat in the cells. As there is no wash basin in the cells, detainees cannot wash their hands after using the toilet and would also have to eat without the chance to wash their hands. 

3. Difficulties to maintain personal hygiene

Personal dignity is respected when detainees have a chance to maintain their own hygiene and personal cleanliness. Although the Police maintains that shower facilities are provided “when necessary”
, most detainees report that they did not have access to showers even if they were detained for several days. Nor were they given any clean clothing. Males were not given a chance to maintain personal hygiene with a chance to shave and females have reported to only have been given one hygiene pad when menstruating, which is obviously not enough. No toothbrushes or washing facilities, such as a washing basin, have been provided. 

Pieces of toilet paper are available on request. However, often only a few sheets of paper are given, and detainees often have to wait for some time before they are given it. 
4. Infringement of right to health

Water is not directly accessible from inside the cell and detainees have to ask officers to get water. In contrast, the practice in detention centres is that water is directly accessible to detainees and should not represent any security risk. However, in police stations, the officers are busy and detainees will have to depend on whether officers have time and the will to provide water. Also, the water is provided in very small paper cups and because of the bad attitude of officers most detainees are reluctant to ask for more water. 

Requests for medical treatment may sometimes be ignored. No exercise is offered. 

C. Analysis of current mechanism and its problems

C1. Internal monitoring

In Hong Kong the main documents that regulate the conditions in police station cells are The Force Procedures Manual (FPM) and the Police General Orders (PGO). These concern mostly the duties of the custody officers, such as the duty to provide medical treatment
, and the duty to ensure the welfare of each prisoner, so that he is given reasonable opportunity to wash, eat and relieve himself
. 

Detainees also have access to The Complaints Against Police Office (CAPO), which however suffer from the lack of independence. And although the Police (Discipline) Regulations Chap 232A, Regulation 3, para 2, makes it is a disciplinary offence if police officers neglect their duties it is an internal disciplinary system. 

Although some of the problems mentioned above concern breaches of the FPM others reflect the lack of more precise guidelines and resources. 

UK guidelines
 contain much more detailed protection of police detainee rights. This includes: 

A. Maintain personal hygiene

· Access to replacement clothing
, shower facilities
 and hand-washes
. 

B. Physical conditions

· Space per person: Cells must be at least 7 m2 in area
 and there should only be one person per cell
. 
· Temperature: There are precise guidelines regarding the internal temperature to be maintained 5 degree celcius below external temperature
, and cells must be adequately heated, cleaned and ventilated
 
· Bedding: Blankets, mattresses, pillow and other bedding shall be of reasonable standard and in a clean and sanitary condition

· Day light: All cells must have natural daylight

C. Health

· Clinical attention: Even it if the detainee does not make any request for clinical attention the custody officer must make sure a detainee receives appropriate clinical attention as soon as reasonable practicable
. 
· Exercise: Detainees are entitled to brief daily outdoor exercise where practicable
.

· Drinking water: Hand wash units can be fitted with a drinking water supply

D. Protection of privacy 

· Shower: The shower door must be a decency door with open areas above and below allowing sufficient vision to prevent self harm
. 
· Toilet privacy: It is a general requirement in UK that there is only one person per cell. 

E. Information about rights

In general rights of detainees can be protected when they know themselves what their rights are. 

· Notices of entitlements, including visits, reasonable standards of physical comfort, adequate food and drink, access to toilet and washing facilities, clothing, medical attention and exercise where practicable should be available in translated versions
.

C2. External monitoring

In Hong Kong the Justices of Peace, which do have access to prisons and detention centres, do not have any investigative powers when it comes to police stations
. Nor does the Ombudsman have authority to investigate the police
. 

In addition Hong Kong is not party to the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). Being a party enables an international body
 to conduct visits, provide advice and recommendations. It also offers training and technical assistance to governments. 

It is recommended that Hong Kong follows countries such as England and Wales, The Netherlands, Hungary, South Africa and Northern Ireland where thhre are independent monitoring schemes to police stations to prevent ill-treatment of detainees. 

In United Kingdom the Independent Custody Visiting Association (ICVA) is composed of unpaid members of the public who are appointed as lay visitors to police stations in their communities. 

In addition Her Majesty’s Inspectorate of Prisons (HMIP) consist of inspectors employed by the UK government. Besides from police cells, they also inspect immigration detention centres and short term holding facilities. 

Both agencies have statutory powers to carry out investigations of cells in police stations and regularly submit investigation reports
, and both are independent from the police force. 

D. Recommendations: 

1. Establish an independent monitoring scheme to increase accountability of the Police similar to Her Majesty’s Inspectorate of Prisons to inspect police stations and other holding cells. The monitoring body should have access to all parts of the custody area including cells, detention rooms, charging areas, washing facilities, kitchens and medical rooms. Also they should have access to detainees and be able to interview them out of hearing. 

2. Amend the Force Procedure Manual and the Police General Orders with reference to PACE Code C (1 February 2008), Chap 49 to include availability of these at police stations; notices of entitlements; provisions to ensure general comfort, including bedding and ventilation; documentation of requests and treatment; attention to people with special needs including people with disabilities and language needs; requirements to keep records of duration of detention of each detainee; requirements about minimum space requirements per detainee in cell.

3. Resources should be allocated to: 

a) Ensure that detainees can maintain their personal hygiene and decency. Detainees should be offered to shower every day and have access to clean clothing. There should be access to hand wash facilities. 

b) Ensure that the physical conditions are up to standard, so that proper ventilation; clean bedding, access to natural light is ensured. 

c) Ensure proper attention to the health of detainees, including clinical attention, health assessment, exercise where possible, and access to drinking water is guaranteed. 

d) Ensure that the privacy of detainees is observed, so that the use of showers and toilets are adequate screened while at the same time taking into account security issues such as the prevention of self-harm. 
4. Amend the Ombudsman Ordinance, so that the IPCC, CAPO and the Police is included in Chap 397, Schedule 1, Part I. 

5. Empower the Justices of Peace to monitor and visit institutions under the control of the Police. Amend the Justices of the Peace Ordinance Chap 510, and include in Schedule 1, Part I on custodial institutions all institutions under the control of the Police. 

6. Detainees should be informed about their rights and entitlements.
7. Provide training to officers in custody duties

8. Extend the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT) to allow independent international monitoring of police stations and all places of detention.










Appendix I
Police cell cases

Case 1. 

S. is Nepalese and arrived December 2004 with a 2 days visa. He is in Hong Kong to seek asylum because he has problems with the Maoists. His UNHCR case has been rejected but he still has a claim under the Convention Against Torture. S has no previous criminal record, and did not show any signs of violence or self-harm during arrest. 

S was arrested at Western Police Station in May 2007 for overstaying his visa. On the way to the police station in the police van, an officer asked him whether he was a Mainland Chinese. He said he wasn’t, and the officer then slapped him on his face accusing him of lying. 

He was detained for 10 days at the Western Police Station. When he arrived at the police station he was strip searched while 5-6 other detainees were present. At the same time there were also 5-6 officers present during the search. During the search he had to remove all his clothes at the same time, while also having to bend. 

During the 10 days at the police station he didn’t feel comfortable. Firstly, regarding sanitation, the toilet flush was not inside the cell, but rather outside, meaning that he and the other detainees in the cell had to rely on officers to flush for them. The toilet was very dirty and had not been cleaned. There was no toilet paper in the cell, and thus he had to reply on officers to give it to him. However, he explains that he was not always given toilet paper when requested, and even if he did get it, it was only a very small amount, which was not enough. 

There were 3-4 detainees in the cell. He said that when he used the toilet he had no privacy, because there was no wall, so he had to use the toilet in the presence of the other detainees. 

Also there was no washing basin and he didn’t receive any tooth brush during the 10 days. He requested for a shower several times, but was first allowed to shower once on the 6th day of his detention at the police station. 

Regarding sleeping, there was no mattress or pillow, and he had to sleep on a concrete bench. He was only given one blanket, which was dirty. After sleeping he felt pain in his body. 

Regarding the food in the cell he didn’t eat much, because he said the rice was bad and didn’t taste well. He did feel hungry during his detention at the police station but because of the bad conditions in the cell he didn’t feel like eating. He also explains that the officer who gave the food to him used his foot to push the food inside the cell.

Regarding water, he didn’t get it each time he requested it.  

During the 10 days he didn’t change his clothes. The police didn’t provide any new clothes for changing. 

Nepalese is S’s mother tongue. He does speak some English, but not fluently at all. He said that sometimes it was difficult to communicate with the officers. He also says that the officers were not fluent in English either. 

He also signed some documents that he didn’t understand. 

After the 10 days he was then transferred to Castle Peak Immigration Centre where he spent ½ a day.

Case 2. 

N. is from Africa and seeking asylum on political grounds. His case is still being processed at the UNHCR and he has a claim under the Convention Against Torture. N. does not have any previous criminal record nor exhibited any violence or self-harm during arrest. 

N. arrived in Hong Kong in 2005 with a 14 days visa. He surrendered together with 2 other friends to the Kowloon Bay Immigration Centre in May 2008 bringing a letter from a lawyer. When surrendering their bags and watches were taken from then. They first got it back when they were transferred to Castle Peak Immigration Centre. They were brought to a room where they were strip searched one by one. 

On the same day they were brought the Castle Peak Immigration Centre and stayed there for one night. When they arrived they were strip searched at each others presence in the same room by 3 officers. N. says that he felt a bit shy. 

The next day they were transferred back to Kowloon Bay Immigration Centre for interviews. In the evening they were sent to the Western Police Station. There they were strip searched one by one, separately. They were detained there for three days in the same cell. 

In the morning he was served breakfast, consisting of two small pieces of bread and water. He didn’t eat the bread, because he doesn’t like it. 

In the evening he was served rice with pork. There were no vegetables.

When he needed water he had to ask several times for it. When he was given water it was in a small paper cup, and there was not much water. On some days he only drank around 2 small cups of water. He didn’t ask again for more water, despite being thirsty, because he felt the officers didn’t care about their needs and often rejected them by saying that nobody was there. 

Regarding sanitation he says that the toilet was very dirty. It was a squat toilet and there were no walls at all. The toilet flush is outside the cell. 

The next morning around 8 am his friend used the toilet. After using the toilet there was excrement left in the toilet and his friend thus asked the officers to flush the toilet. However, it was not until after 5 hours that the toilet was flushed. They had requested several times to flush the toilet, but the officers said that they had to wait. 

During lunch time N. didn’t eat because he didn’t have any appetite. The toilet was smelly. Also, N. avoided to eat because he wanted to avoid using the toilet. In fact he only used the toilet for urinating, but avoided to defecate even though he on the third day did feel the need to. 

From 8 am- 1 pm, where the toilet was not flushed, there was no officer checking the cells. 

Regarding the conditions for sleep: From their cell they could hear the tram outside, and thus he first slept very late in the night, around 2 am and woke up again early in the morning because of the noise from the tram. He slept on a concrete bench. He was not given any blanket or pillow. The fan was broken and so there was no ventilation. After sleeping he had pain on his right side  and also on the back. 

During the three days in the police station he requested several times for a shower, but was denied it. It was first when a friend of his from outside told the police that he would complain on their behalf that a shower was then arranged for him. 

After the 3 days in the police station he was transferred to Castle Peak Immigration Centre where he was detained for 3 days. 

He was released on recognizance in May 2008. 
� Information supplied by Commissioner of Police by letter on 2nd June 2009. 


� Hong Kong Bill of Rights Ordinance, Chap 383, article 14.


� Hong Kong Bill of Rights Ordinance, Chap 383, article 6. 


� The International Covenant on Economic, Social and Cultural Rights (ICESCR), article 12. 


� Hong Kong Police Force reply serial no. SB060, Question Serial no. 2891: ‘Examination of Estimates of Expenditure 2009-10. Controlling Officer’s Reply to Initial Written Question’ (19.3.09)


� Information supplied by Commissioner of Police on 2nd June 2009. 


� Hong Kong Police Force reply serial no. SB065, Question Serial no. 2896: ‘Examination of Estimates of Expenditure 2009-10. Controlling Officer’s Reply to Initial Written Question’ (19.3.09)


� Hong Kong Police Force reply serial no. SB065, Question Serial no. 2896: ‘Examination of Estimates of Expenditure 2009-10. Controlling Officer’s Reply to Initial Written Question’ (19.3.09)


� Hong Kong Police Force reply serial no. SB066, Question Serial no. 2897: ‘Examination of Estimates of Expenditure 2009-10. Controlling Officer’s Reply to Initial Written Question’ (19.3.09)


� FPM 49-01, para. 9 (g)


� FPM 49-01, para 11


� The Code of practice for the detention, treatment and questioning of persons by police officers (Code C) under the Police and Criminal Evidence Act 1984 (PACE)� (PACE Code C), which came into force on 1 February 2008 in UK, serves as a useful reference.  Other useful references are the “Police Buildings Design Guide – Custody – Policy Document” (PD) published in July 2009 by the Home Office� and the “Guidance on the safer detention & handling of persons in police custody” (PCG) published 2006.  


� PCG section 6.6.3


� PD1.04.04.02


� PD1.04.04.01


� PD1.04.04.01


� PD1.04.04.01


� PD3.02.05


� PACE Code C Section 8.2


� PACE Code C Section 8.3


� PD1.04.04.01


� PACE Code C Section 9.5


� PACE Codes of Practice, Code C Notes for guidance 3a and PACE Codes of Practice, Code C, Section 8.7


� PD1.04.04.01


� PD2.06.04


� PACE Code C, Section 3, Notes for guidance 3A-3B


� The only exceptions are: The only people that JP’s can visit at a police station are 


1) A Vietnamese refugee or;


2) A person detained under the Independent Commission Against Corruption (Treatment of Detained Persons) Order.


� According to the Ombudsman Ordinance (Chap 397, Schedule 1, Part II and Section 7 (1)) the Ombudsman cannot investigate the Police or the Secretariat of the Independent Police Complaints Council, unless it relates to exercise of its administrative functions in relation to the Code on Access to Information published by the Government.


� The Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of the Committee against Torture


� In 2008 Her Majesty’s Inspectorate of Prisons published 8 reports relating to police cell inspections (http://www.justice.gov.uk/inspectorates/hmi-prisons/police-cell-inspections.htm).
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