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Views of the proposed Race Discrimination (Proceedings by

Equal Opportunities Commission) Regulation

1. Introduction

This paper represents Society for Community Organization’s submission to the Subcommittee on Race Discrimination (Proceedings by Equal Opportunities Commission) Regulation (the Subcommittee). 

2. Circumstances in which the Equal Opportunities Commission (EOC) may bring proceedings

‘Well-founded’ and ‘has reason to believe’

According to the Secretary for Constitutional and Mainland Affairs’ letter
 the requirement that a claim must be ‘well-founded’ serves the same purpose as the more elaborated drafting in the Disability Discrimination (Proceedings by Equal Opportunities Commission (Regulation) (DD(PEOC)R), which states that the Commission ‘has reason to believe that a person has committed an act of discrimination, harassment, vilification…’ (DD(PEOC)R) Section 1(a). 

Initially the fact that a claim must appear to be ‘well-founded’ seems to impose a more rigid requirement before the EOC may bring proceedings. 

· The Administration should clarify the difference between the legal meanings of ‘well-founded’ and ‘has reason to believe’. 

3. Remedies Commission may seek in proceedings brought by it

Contracts and agreements to be declared void

In the proposed Race Discrimination (Proceedings by Equal Opportunities Commission) Regulation the remedies include: 

1. a declaration that the act which is the subject of the proceedings is an unlawful act, or;

2. an injunction in respect of such act, or;

3. both a declaration and an injunction.

These remedies seem to be modeled on the remedies available under the regulations under the Sex Discrimination Ordinance and the Family Status Discrimination Ordinance. 

However, the Disability Discrimination (Proceedings by Equal Opportunities Commission) Regulation (Section 3) also has the following remedy as well:

“ an order declaring void in whole or in part either ab initio or from such date as may be specified in the order, any contract or agreement made in contravention of the Ordinance”

It is recommended the regulations under the Race Discrimination Ordinance (RDO) includes such an order. 

· The Administration should clarify the reason why such an order has not been included in the proposed regulations under the RDO. 

4. Summary of recommendations

1. The Administration should clarify the difference between the legal meanings of ‘well-founded’ and ‘has reason to believe’.

2. The Administration should clarify the reason why such an order has not been included in the proposed regulations under the RDO.
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