Society for Community Organization

52, Princess Margaret Road, 3/F

Homantin

Tel 2713 9165   Fax: 2761 3326





Press release 










15 October 2012 

Widespread use of solitary confinement in HK prisons 

despite calls for its abolishment by the United Nations

1. Introduction

Solitary confinement refers to placing a prisoner in a special unit whereby the person is segregated from other prisoners. The prisoner is placed in a cell by himself for 23 hours a day, with one hour of exercise. 

The official grounds for isolating a prisoner could be:

1. Punishment: Isolation as a form of punishment for a prisoner’s misconduct following a disciplinary hearing. 

2. Prison management: Isolation of prisoners who are viewed as dangerous, disruptive or pose a management problem. This is usually imposed through an internal process governed by administrative rules. 

3. Protection: Isolation to hold vulnerable prisoners separately from the general prison population. This can either be at the prisoner’s request or at the discretion by the prison to protect sex offenders, police informants or prisoners who may be harmed by other prisoners. 

While prison institutions may have valid reasons to place a person in solitary confinement and refer to existing rules, they may also have many unofficial grounds to isolate a prisoner. It may be used against prisoners who have been labeled as trouble-makers, making complaints about different prison issues, or people who stand up for their human rights. It can be used informally to punish or threat prisoners without allowing them any type of disciplinary hearing. The wide discretion of staff to isolate prisoners should therefore be controlled in order to avoid abuse of power. Strict monitoring and legal protection is necessary in the use of solitary confinement. At best, involuntary solitary confinement should be abolished. 
Furthermore, use of solitary confinement without adequate legislative backup and judicial check may violate basic human rights. 

2. Negative effects of solitary confinement

Social isolation, reduced environmental stimulation and loss of control over almost all aspects of life makes solitary confinement particularly distressing. 

Health effects

Overseas studies of prisoners who have been in isolation for more than 10 days show that isolation leads to negative physiological and psychological effects. The extent of damage will depend on the individual prisoner, his background, the context of placement in isolation, the duration, conditions in confinement and whether the isolation was involuntary
. 

Among physiological effects one can list heart palpitations, insomnia, back and joint pain, weight loss, gastro-intestinal or cardiovascular problems, migraine and profound fatigue. Among psychological effects there may be anxiety, panic attacks, depression, poor impulse control, unprovoked anger, nervous instability, cognitive disturbances such as confused thought processes, disorientation in time and space, hallucinations, paranoia and psychosis
.

Studies have also shown that self-harm, such as banging one’s head against the wall, and suicides are more common for isolated prisoners than others. For instance a study in California showed that 69% of suicides in 2005 took place in isolation cells, and for Texas most of the suicides took place in solitary confinement
. 

Lastly, studies have shown that prisoners who do not know the duration of solitary confinement will have a sense of helplessness
 and that uncertainty is critical in forming hostility and aggression
. It may also generate anxiety, confusion and fear of becoming insane
. 

Chances of rehabilitation diminished

A study from 2006 showed that although many acute symptoms are likely to subside, once released from solitary confinement some inmates suffer permanent harm depending on the length and circumstance of solitary confinement. Many who come out are unable to function normally in social interaction. This means that they will have problems with reintegrating into the broader society upon release.
 

Our observation of prisoners confirms such effects. Especially in cases where the prisoner feels that they are wrongly placed in confinement, the isolation leads to fear and anxiety. For people who have gone through previous trauma, such as refugees experiencing traumatic events in their home country, placing them in social isolation leads to social withdrawal and deteriorating mental health.

Other negative effects

Other related issues are the loss of earnings while in isolation. Also, when prisoners are released from isolation it is common practice to place them in another wing of the prison and in another prison workshop. This means that the prisoner is removed from the previous inmates that he/she was sharing cells with and working with. Also, when starting in a new workshop the prisoner needs to start at the bottom of the salary level. 

3.  Analysis of Prison Rules Cap 234A

There are 5 different Rules under the Prison Rules Cap 234A that can be applied in order to isolate a prisoner. Below is an analysis of the different rules concerning important aspects of the confinement. 

a) Rule 58: Segregation of a prisoner against whom a report has been made

Purpose: To segregate a prisoner who has been reported for a disciplinary offence. 

Punishment/administrative: Administrative

Authority: Superintendent

Medical certification: The rule does not mention a medical officer to certify whether the prison is fit for isolation. It is unclear whether Rule 144(f) applies, that is whether a medical officer should make daily visits. 

Time limit: None

Appeal: None

Regular review: Not mentioned

b) Rule 63(b): Separate confinement

Purpose: Punishment

Punishment/administrative: Punishment

Authority: Superintendent

Medical certification: Medical officer must certify in writing that he is fit for punishment. 

Time limit: 28 days. 

Appeal:  Prison should notify Superintendent within 48 hours that he wishes to appeal to Commissioner (Rule 63(2)), and then afterwards to the Secretary for Security (Rule 63(4)). 

Regular review: Not mentioned 

c) Rule 68: Temporary confinement

Purpose: Temporary confinement of a refractory or violent prisoner. 
Punishment/administrative: Administrative

Authority: Superintendent

Medical certification: The rule does not mention a medical officer to certify whether the prison is fit for isolation. It is unclear whether Rule 144(f) applies, that is whether a medical officer should make daily visits.
Time limit: None

Appeal: None

Regular review: Not mentioned 

d) Rule 68A: Medical officer ordering prisoner to a protected room to ensure no harm or hardship to himself or other prisoner

Purpose:  Prevention of harm/hardship to prisoner or other prisoners. 
Punishment/administrative: Administrative

Authority: Superintendent

Medical certification: The rule does not mention a medical officer to certify whether the prison is fit for isolation. It is unclear whether Rule 144(f) applies, that is whether a medical officer should make daily visits.
Time limit: None

Appeal: None
Regular review: Not mentioned 

d) Rule 68B: Removal from association

Purpose: “Where the Superintendent has reasonable grounds for believing it is desirable, for the maintenance of good order or discipline or in the interests of a prisoner, that such prisoner should not associate with other prisoners, either generally, or for particular purposes, he may order the removal of such prisoner..” Rule 68B(1). 
Punishment/administrative: Administrative

Authority: Superintendent/Commissioner of Correctional Services

Medical certification: Medical officer must certify that he is fit for removal

Time limit: Removal from association can be renewed after 72 hours, thereafter every month. There is no upper limit

Appeal: No formal appeal mechanism, but prisoner can make representations to the Superintendent. 

Regular review: A Board of Review consisting of the Superintendent, the Medical Officer and other officers selected by the Commissioner reviews the progress of prisoners removed from association and makes recommendations to the Commissioner as to the suitability for further removal or to be returned to association. The review takes place each month. 

The above analysis reveals the following: 

1. Administrative: Most of the rules permit the use of solitary confinement as a purely administrative decision and by discretion of the Superintendent, except for Rule 63(b). No hearings or written detailed reasons for special unit confinement are required. Especially Rule 68B provides for wide discretion to the Superintendent to place a prisoner in isolation since “good order”, “discipline”, and “interest of prisoner” are rather vague terms and provides for the risk of arbitrary use of the rules. 

2. Judicial oversight: None of the rules requires judicial oversight for placing a person in solitary confinement, except for Rule 63(b), which requires a disciplinary hearing. However, the hearing is internal and not conducted by an independent judicial body. No legal representation is allowed.

3. Medical certification: Some of the rules do not require the medical officer to certify that the prisoner it fit for removal and that daily visits from a medical officer will be conducted (Rules 58, 68, 68A). No rules specify that a mental health specialist should monitor the isolation. 

4. Time limit: Only rule 63(b), where solitary confinement can be imposed as a punishment, specifies an upper time limit of 28 days. All the other rules do not have any upper time limit for isolating a prisoner. 

5. Appeal: Only Rule 63(b) has a formal appeals procedure if a prisoner wants to appeal the results of the disciplinary hearing. The appeals mechanism is not independent however. 

6. Regular review: Only Rule 68B includes a Board of Review to review the cases on a monthly basis. However, the Board of Review is not independent.

4. Statistics

Number of people in solitary confinement

The CSD has stated that it does not maintain regular statistical data on the issue of solitary confinement. This in itself is a manifestation of inadequate monitoring of the use of solitary confinement. However, the following statistics have been provided in late 2010.

2000-Oct 2010: 

Prison Rule 63(B): Separate confinement, imposed as punishment after a disciplinary hearing: 37,135 cases. Thus the monthly average was 285 cases during this period. 

2006-Sep 2010: 

Prison Rule 68(B): Removal from association: 3,026 cases. Thus the monthly average was 52 cases during this period. 

No statistics exist for the following: 

Prison Rule 58: Segregation of a prisoner against whom a report has been made. Prison Rule 68: Temporary confinement

Prison Rule 68A: Medical officer ordering prisoner to a protected room to ensure no harm or hardship to himself or other prisoner.

Number of suicides and self-harm cases

In 2011 there were 95 self-harm cases in the CSD. However, the CSD does not maintain statistics on their accommodation. As for suicidal death cases, there were 2 in 2009 and 4 in 2010. As for 2009, one of them was located in special unit and for 2010, also one was located in a special unit when the suicide took place. 

5. International standards

The UN Committee Against Torture (CAT) has criticized isolation practices in different countries and has recommended that “the use of solitary confinement be abolished [….] or at least that it should be strictly and specifically regulated by law (maximum duration, etc.) and that judicial supervision should be introduced”
. 

Other international standards and recommendations agree that the use of solitary confinement should be reduced. The Istanbul Statement of the Use and Effect of Solitary Confinement adopted on 9 December 2007 states that solitary confinement should only be used in exceptional cases, that it should only be used as a last resort, and that the duration of solitary confinement should be as short as possible
.

According to the International Covenant on Civil and Political Rights (ICCPR) (Article 10(1)) “[all] persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.” In addition, Article 7 of the ICCPR provides that: “[no] one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, on one shall be subjected without his free consent to medical or scientific experimentation.”
The Human Rights Committee has commented that “solitary confinement is a harsh penalty with serious psychological consequences and is justifiable only in case of urgent need; the use of solitary confinement other than in exceptional circumstances and for limited periods is inconsistent with [ICCPR]” and that it may amount to torture or cruel, inhuman or degrading treatment or punishment
. 

The European Court of Human Rights has ruled that solitary confinement must be ordered only in exceptional circumstances and that there must exist genuine grounds for confinement, both at the beginning and during each extension of the order. Also, as time goes by and the confinement is prolonged, the statement of reasons should be increasingly detailed and compelling. Lastly, there should be a system of regular monitoring to ensure that the measures remain appropriate as time goes on

6. Recommendations

1. Solitary confinement should only be used in very exceptional cases, for as short a time as possible and only as a last resort. It should be absolutely prohibited for mentally ill prisoners and children under the age of 18. At best it should be abolished.

2. Amend the legislative framework currently governing the use of solitary confinement:

- Hearing: 

Solitary confinement should only be used after an independent hearing. For the hearing the following should apply: 

a) Prisoner should be presented with detailed written reasons for solitary confinement.

b) Prisoners have the right to be represented by a legal representative at the government’s expense. 

c) The hearing should be conducted by an independent body. 

- Time limit: 

For all types of solitary confinement there must be a time limit and prisoners should be informed about the length of confinement. 

- Medical attention: 

All persons should be evaluated by a mental health professional as to the suitability of  being confined in a special unit. Once in solitary confinement their mental health should be regularly monitored.

- Regular review: 

All prisoners who are in solitary confinement should have a right to have their confinement regularly reviewed. 

- Appeal mechanism: 

Prisoners should have a right to appeal their cases to an independent body. 

3. Increase monitoring of the use of solitary confinement.

- Set up independent monitoring body. 

- A list of all people confined in special unit should be maintained, including dates, dates of last review and reasons of placement of special units. 

- Maintain regular statistics on the number of people confined in special units, number of self-harm and suicide attempts. 

4. Raise the level of meaningful social contact and activities for prisoners in solitary confinement. 

· Allow access to social activities with other prisoners

· Allow more visits

· Arrange talks with mental health specialists, volunteers and other relevant personnel. 

· Provide meaningful in cell and out cell activities. 

7. SoCO’s follow up actions

SoCO will follow up on the issue of solitary confinement with the following: 

· Meeting with Correctional Services Department

· Meeting with Security Bureau

· Complaint to the Legislative Council Complaint Division 

· Launch judicial review with the aim of amending legislation

Appendix 1

Case examples

A:
A is a male prisoner who in 2011 was charged with possession of unauthorized articles. After being charged, he was sent to a special unit (solitary confinement) on administrative grounds. The day after there was a disciplinary hearing, where no legal representative is permitted. He was sentenced to special unit confinement for 21 days. However, after the confinement, he was not released to resume normal association. Instead the CSD continued to confine him administratively in the special unit stating security reasons. He was never told when he would be released. He was not given any written reasons, and his request for a lawyer was rejected. In total he spent more than 100 days involuntarily in solitary confinement. 

B: Tai Lam Centre for Women

B, a female prisoner, spent more than 2 1/2 months in administrative solitary confinement at the end of December 2011, because of pending police investigations. The police said that if she had not been in prison, she would have been released on bail. They said they didn’t believe it was necessary for her to stay in solitary confinement. The CSD, however, decided to confine her in a special unit on administrative grounds. Before removing her from association she was not granted any right to a hearing or had any legal representative, nor was she given any detailed reasons for being confined in a special unit. 

She also believes that she was unfit to stay in a special unit for such a long period of time because she was being treated for heart disease, diabetes and leg problems. While inside the special unit the pain in her legs got worse. The special unit cell had a very low bed and no chair. Because or her swollen legs, sitting on the low bed caused her further pain. Only after 1 month was she given a chair to sit on during daytime.

While in solitary confinement she felt very depressed and even had suicidal thoughts. No mental health specialist came to see her to review whether she was fit to stay in solitary confinement.
She is now seeking legal aid to challenge the decision to keep her in solitary confinement for such a long time. 

C: Pik Uk Prison

C is a Canadian citizen who has now already been released from prison and is back in Canada. In early February 2011, he was charged with being in possession of a scale 1 diet food inside the dining hall in Pik Uk Prison. All he had done was to swap food with another prisoner, which is very common among prisoners. Although strictly speaking this is not allowed, according to many inmates most guards will turn a blind eye to this practice or just give prisoners a verbal warning. When he requested the Canadian Consulate to be present during the hearing it was declined by the CSD. Also he was not allowed to have any lawyer present. 

The adjudicating officer awarded two days’ separate confinement and withdrawal of privileges. 

D: Lo Wu Correctional Institution 

D is a female prisoner in Lo Wu Correctional Institution. She spent 1 day in administrative solitary confinement and was later sentenced to 3 days’ extra sentence because she accidentally left a prison item in the wrong location. 

Other incidences told by prisoners: Lo Wu Correctional Institution

- A prisoner was sent to the special unit for a few days because she mixed food in her tea. 

- Another female prisoner was sent to special unit because she ate some of a fellow inmates’ food. 

- Yet another prisoner was sent to special unit because she was washing her clothes in her cell. 

(It is unknown whether they were sent to the special unit on administrative grounds or after a disciplinary hearing.) 
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