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Prisoner granted legal aid to claim damages for work accident in prison

1. Introduction: 

Legislation

The daily average prison population was 8,266
 in 2011. The daily average number of prisoners engaged in work in 2011 was 5,099
. According to the Prison Rules (Cap 234A) all prisoners shall work not less than 6 hours per day (Rule 43). The work is mandatory and prisoners can only be excused on medical grounds (Rule 38). If a prisoner, through no fault of his own, is unable to work, he may receive payment in accordance with rates, in each case, approved by the Commissioner (Rule 39).

Prison work

Prisoners are required to work in different trades. The Industries & Vocational Training (I&VT) Section under the Rehabilitation Unit of the Correctional Services Department (CSD) comprises 3 Industries Units and 1 Vocational Training Unit. There are 13 trades under the Industries Units. These are: 

· Garment making

· Knitting

· Leather products

· Sign making

· Metalwork

· Precast concrete products

· Fibreglass products

· Bookbinding

· Printing

· Envelope making

· Simple manual work

· Carpentry

· Laundry services

Except for trades such as envelope making and doing simple manual work (such as sorting printed matter) many of the trades requires workers to work with industrial machines that may pose a risk to their safety. Their occupational safety is therefore of highest importance and it is important that they enjoy same rights and protection as other workers. 

Injury rates in prison

From 2003-2010 a total of 793 prisoners sustained injuries in workplaces
. That means that an average of 99 prisoners sustains injuries every year. For the same period, the average daily prison population was 10,203. Thus the average yearly injury rate was 9.7 per 1000 workers. 

Prison workers are confined to only 13 trades in prison and cannot engage in all the types of work available in the community outside prison. The injury rate can therefore not be directly compared with the injury rate in the community. However, for reference the average injury rate from 2003-2010 was 16.9 per 1,000 employees in Hong Kong
. 

Thus the overall average injury rate for the total Hong Kong population in 2003-2010 is higher than that of the prison population for the same period. This higher figure can partly be explained by the relatively higher rates of industrial accidents. The average accident rate from 2003-2010 was 28.9 per 1000 workers
.  For certain industries the figure is much higher. For instance, in the construction industry the average accident rate per 1,000 workers in 2003-2010 was 60.2
. 

2. Prisoner granted legal aid to claim damages from the CSD 

Case background

A prisoner in Hong Kong has been granted legal aid to seek damages for a work injury sustained in a prison workshop. The accident took place in the beginning of 2011 in a workshop, where the prisoner suffered a permanent injury. Legal aid was granted in March 2012. The prisoner’s solicitor has issued a letter early April 2012 to the Commissioner of Correctional Services (CSD) informing him that the prisoner intends to issue a common law claim against him for the injuries that the prisoner suffered from the work accident. 

The basis of the prisoner’s claim is that the injury was caused by negligence of the CSD. According to the CSD the prisoner is not eligible for any ex gratia payment; because it was deemed that the injury was due to the prisoner’s own fault. 

3. Existing protection of prison workers

Ex-gratia payment policy

If prisoners suffer injuries from work in prison, they may apply for an ex-gratia payment from the government. A cross-departmental task group including the Department of Justice, Security Bureau, Financial Service and Treasury Bureau and the Labour Department has formulated guidelines in 2002 for the payments. 

In order to be eligible for such a payment, the injury must meet three criteria. The injury must be: 

1. Work-related

2. Not self-inflicted/ self-harm and not entirely at own fault of the injured prisoner

3. Confirmed with some degree of permanent disability.

The institution will investigate the injury and if the case is found eligible, it will forward findings and recommendations to the above-mentioned departments. There is no appeal mechanism. 

According to the CSD the guidelines for the ex-gratia payment is internal and it is thus not possible for prisoners to know the details of the policy. In fact, prisoners are not informed in writing regarding the existence of such a scheme, nor about the application procedures.

Only two of the 793 prisoners who suffered work injuries during the period 2003-2010 have been granted compensation in the form of ex-gratia payments by the government. 

The Commissioner of Correctional Services does not maintain regular statistics on the number of ex-gratia payment applications. Nor has CSD released any statistical data regarding the number of civil cases against it for acquiring compensation in relation to injuries. According to our research there have been no published court cases against the CSD related to work injuries. 

4. International human rights standards

According to the Standard Minimum Rules for the Treatment of Prisoner published by the Office of the United Nations High Commissioner of Human Rights (OHCHR), governments should make provisions to “indemnify prisoners against industrial injury, including occupational disease, on terms not less favourable than those extended by law to free workmen.” (Rule 74(2))
. Thus prisoners should be accorded fair treatment in terms of work injuries on the same level as people who are not in prison. This, however, is not the case in Hong Kong. 

5. Employees Compensation Ordinance (Chap. 282) – a comparison

Prisoners are not covered by the Employees Compensation Ordinance (Chap. 282) (the Ordinance). The Ordinance only applies to employees who are employed under contracts or apprenticeship (section 2(1)). 

Prisoners who work under the management of the CSD cannot be defined as employees, since they do not enter into any contract with the CSD. However, they are engaged in compulsory work, which they receive payments for. Their work results in products and services to government departments and tax-supported organizations. According to the CSD, in 2011 the Industrial Units produced goods and services equivalent to $422 million in commercial value
. 

Also both the Prisons Ordinance (Cap 234) and the Prison Rules (Cap 234A) refer to their work as “work”
, “employment”
 and “labour”
. There is thus no question that prisoners are performing work. 

It is therefore useful to compare the type of protection that prison workers have with the protection enjoyed by people covered by the Employees Compensation Ordinance. 

Fault and negligence

The Ordinance provides that an employer is liable to pay compensation under the Ordinance even if the employee has committed acts of fault or negligence when the accident occurred. 

In comparison, with the ex-gratia payment, if the accident was entirely at own fault and caused by self-infliction/ self-harm, the prisoner is not eligible for any payments. 

Coverage: 

Degree of injury

The Employees Compensation Ordinance covers both permanent and temporary incapacity.  

For prisoners, the ex-gratia payment only covers confirmed cases of permanent disability. 

Types: 

The Employees Compensation Ordinance covers injuries, occupational diseases and death. The ex-gratia payment only covers injuries. 

Assessment: 

For prisoners the eligibility for ex-gratia payments is first assessed by the prison institution and then referred to a cross departmental task group. 

However, for free workers injuries leading to more than 7 days of temporary incapacity is assessed by the Commissioner of Labour, while permanent incapacity is assessed by the Employees’ Compensation Assessment Board and then referred back to the Commissioner of Labour. Other cases are referred to the District Court. 

The assessment under the Employees’ Compensation Ordinance is in many cases therefore made by a party independent to the contract. For prisoners, it is the institution, in which the prisoner worked, which makes the assessment. 

Review: 

No review is possible for ex-gratia payment decisions. For cases referred to the Commissioner of Labour under the Ordinance appeal is possible within 14 days. 

Amount of compensation: 

For ex-gratia payments the CSD has not revealed how payments are calculated and prisoners therefore have no knowledge of payments available for different injuries. In fact the CSD has stated that the outcome will depend on decisions jointly made by the departments of the task group and on a case-by-case basis. 

In contrast, the Employees’ Compensation Ordinance provides for very clear rules regarding amounts payable in different circumstances and how they are to be calculated. For instance an injury leading to permanent partial injury is calculated with reference to age and monthly earnings and the percentage of permanent loss of earning capacity (please see appendix A for a comparison between the ex-gratia payment and the Employees’ Compensation Ordinance). 

As seen from above the coverage for free workers are much better than that provided to prison workers. 

6. Overseas policies and legislation
United States

Pursuant to the statute Inmate Accident Compensation Act, 18 U.S.C § 4126, the 28 Code of Federal Regulations part 301 governs inmate accident compensation. 

According to the regulations, Inmate Accident Compensation is awarded to former inmates or their dependents for physical impairment or death sustained while working in prison (§ 301.101(a)). Compensation covers both injuries and occupational diseases. 

Compensation is also paid for claims alleging improper medical treatment of a work-related injury (§ 301.301). 

Lastly, compensation may be paid for lost-time wages, if the prisoners have sustained a work-related injury resulting in time lost from the work assignment (§ 301.101(b)). 

Lost-time wages are paid for time lost in excess of three consecutively scheduled workdays at a rate of 3/4. (§ 301.203)

In California the Labor Code covers all workers, including prisoners. Thus prison workers are treated on an equal footing as free workers (Section 3351(e)) and are defined as employees under the Labor Code
. Compensation covers injury and death (section 3370(a)). Benefits are paid after release. 

United Kingdom

There is no specific legislation covering prison workers, and the Factories Act does not apply to prison workshops. Prisoners who are injured at work must be relying on a civil claim in negligence, as the prisoners are owed a duty of care under the Occupiers Liability Act 1957. 

Canada

According to the Corrections and Conditional Release Regulations SOR/92-620
, prisoners are provided with compensation for disability and death attributable to participation in an approved programme. This includes both work and training courses in prison. Cases are referred to the Labour Department for assessment. 
Case law 

In USA there have been successful cases of prisoner plaintiffs appealing under the Civil Rights Act 42 U.S.C § 1983. In the case Leonard Moreno v Mike Thomas 2005, the prisoner successfully claimed against California Prison Industry Authority and California Department of Corrections and Rehabilitation for US$138,000 for bad health conditions resulting from a poor work environment.
7. Recommendation: 

1. Enact legislation so that prison workers enjoy equal rights with free workers in respect of injuries, occupational disease or death caused by accidents arising out of and in the course of employment. 

2. Review the ex-gratia payment policy, so that the eligibility criteria are relaxed. The criteria should be amended so that it also covers injuries caused by self-infliction, due to fault or negligence of the prisoner. It should also cover temporary incapacity, occupational diseases and death. 

Furthermore an appeals mechanism should be available for the process, and assessment of serious cases should be referred to the Commissioner of Labour and the Employees’ Compensation Assessment Board. 

3. The Correctional Services Department should publish its guidelines on the ex-gratia payment and make it available to all prisoners. All prisoners should be informed of their right to make civil claims. 
Appendix A

	Category
	CSD Ex-gratia payment
	Employees’ Compensation Ordinance

	People covered
	Prison workers
	Employees under contract or apprenticeship

	Criteria
	
	

	Self-infliction
	Not self-inflicted/not self-harm
	Not caused by deliberate self-injury.

Not directly attributable to drug addiction/alcohol and resulting in death/serious and permanent injury. 



	Fault
	Not entirely at own fault of injured prisoner. 
	Injuries due to fault or negligence when accident occurred are covered. 



	Degree of injury
	Confirmed with some degree of permanent disability
	· Permanent total/ partial incapacity

· Temporary incapacity (periodical payment for sick leave)

· Occupational disease

· Death



	Assessment of injury
	Prison institution and referral to cross departmental task group
	1. Temporary incapacity not more than 3 days: sick leave payment. 

2. Temporary incapacity not more than 7 days: agreement between employer/employee under Ordinance

3. All other cases: 

Temporary incapacity: Assessment by Commissioner for Labour. 

Permanent total or partial incapacity: Referral to Employees’ Compensation Assessment Board and then back to Commissioner of Labour. 

4. If none of the above: 

District Court



	Review/appeal
	No appeal mechanism
	Appeal possible within 14 days to Commissioner of Labour. 



	Amount of compensation
	Case by case and ex-gratia
	Temporary incapacity: 

4/5 of the difference between the employee’s monthly earnings at the time of the accident and his monthly earning during the period of temporary incapacity. 

Permanent total incapacity:  Compensation calculated with reference to age and monthly earnings, but with a minimum of $352,000
.

Permanent partial incapacity: Compensation calculated as: 

Amount of compensation due to permanent total incapacity 

x percentage of permanent loss of earning capacity. 

Death: 

Compensation calculated with reference to age and monthly earnings, but with a minimum of $310,000
.



	Insurance by employer
	Government uses own revenues. 
	Compulsory for employer to cover liabilities under the Ordinance and at common law. 

	Time limit for application
	2 years
	2 years. 

	Common law claim for damages
	Possible
	Possible, and not mutually exclusive. Employee may recover both compensation and sue for damages due to negligence, breach of statutory duty or other wrongful act or omission of the employer (Section 25 of Ordinance). 

Damages awarded shall be reduced by the value of compensation paid under the Ordinance. 


� This figure includes the average daily population under CSD management, except remands who are not required to work. ( � HYPERLINK "http://www.csd.gov.hk/english/ins/ins_stat/files/chartdata20011.htm" ��http://www.csd.gov.hk/english/ins/ins_stat/files/chartdata20011.htm�) 


� http://www.csd.gov.hk/english/reh/reh_ind/reh_ind.html


� http://www.csd.gov.hk/english/reh/reh_ind/reh_ind.html


� Statistics provided by the Correctional Services Department to SoCO on 18 Jan 2012. 


� This figure is based on the injury rates per 1,000 employees who suffered occupational injuries from 2003-2010. Occupational injuries (including industrial accidents) are injury cases arising from work accidents, resulting in death or incapacity for work of over three days, and reported under the Employee’s Compensation Ordinance (Occupational Safety and Health Branch, Labour Department: “Occupational Safety and Health Statistics Bulletin, Issue No. 11 (July 2011). Link: http://www.labour.gov.hk/eng/osh/pdf/Bulletin2011.pdf


� This figure is based on the accident rates per 1,000 workers involved in industrial accidents from 2003-2010. Industrial accidents refer to injuries and deaths arising from industrial activities in industrial undertakings as defined under the Factories and Industrial Undertakings Ordinance (ibid). 


� This figures is based on the accident rate per 1000 workers in Construction Industry 2003-2010. 


� http://www2.ohchr.org/english/law/treatmentprisoners.htm


� http://www.csd.gov.hk/english/reh/reh_ind/reh_ind.html


� Prisons Ordinance (Cap 234) Section 25 (1)(j) and Prison Rules (Cap 234A) Rules 38, 39, 40, 41, 44. 


� Prison Rules (Cap 234A) Rule 40 and 46. 


� Prison Rules (Cap 234A) Rule 43 and 45. 


� http://www.leginfo.ca.gov/cgi-bin/displaycode?section=lab&group=03001-04000&file=3350-3371


� http://laws-lois.justice.gc.ca/eng/regulations/SOR-92-620/FullText.html


� Work injuries caused by accidents happening or prescribed occupational diseases contracted on or after 1 August 2010. 


� Work injuries caused by accidents happening or prescribed occupational diseases contracted on or after 1 August 2010. 
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