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Introduction

Recent news reports on alleged physical abuses of inmates by prison or detention center staff
have put the issues of prison conditions and treatment of inmates in the limelight. While
enhancing the treatment of incarcerated persons remains an issue that demands attention from
prison authorities, Society for Community Organization (SoCO) wants to stress the
importance of improving the transparency and independence of prison complaints systems--
especially the Correctional Services Department’s (CSD) internal complaints mechanism,
which remains the main channel for complaints-making despite a number of external
channels that are currently in place--as an effective complaints system would be vital in
holding prison staff accountable, ensuring fairness in the treatment of inmates, and tackling
loopholes and any malpractices in the prison system.

Methodology

SoCO has referenced domestic, foreign, and international standards and practices of prison
complaints handling, as well as conducted research into 44 complaint cases and investigation
reports issued by the CSD, in order to evaluate current practices of prison complaints-making
in Hong Kong. In addition, SoCO has reached out to the CSD in mid-June to clarify statistics
and progress reports listed in their recent annual review and inquire about their current
practices, such as policies for isolating complaints and complainees in cases involving serious
staff misconduct; SoCO has yet to hear back from the CSD.

A comprehensive framework consisting of three main guiding principles and other guidelines

addressing specific aspects of the complaints handling process has been developed to
evaluate current practices and devise relevant recommendations for CSD.

Section 1: Evaluation Framework

The evaluation of the current complaints system and development of relevant
recommendations were done with reference to an evaluation framework. This framework was
devised from international and domestic guidelines for complaints handling, complaints
investigation, and the handling of matters specific to the closed prison setting, such as
guidelines for internal disciplinary hearing for prisoners charged with misconduct. With an
emphasis on the principles of accessibility, accountability, and transparency, such framework
serves as a model that is on par with international standards with elements specific to Hong
Kong. Current practices reflected in case studies, as well as SoCO’s policy recommendations,
are compared against the principles and guidelines illustrated in this framework to check if
they help , in theory and in practice, to promote justice and fairness in the complaints system
and in prisons.



General Guiding Principles

The internal complaints system is
in place largely to ensure inmates
are receiving fair treatment. To
ensure that the complaints system
is effectively performing what it
was intended for, complaints
decisions would need to be
impartial and fair. The principles
on the left would make the system
more accessible and transparent so
to ensure a fair complaints
outcome and fair treatment of
inmates. These principles should
be honored in all parts and
procedures of the prison internal
complaints system, which includes
the  filing, handling, and
investigation of complaints.

Accessibility

Complaints-making procedures should be concise and
comprehensible, while information about the
complaints process should be easily obtainable.
Aside from increasing physical ease in lodging
complaints, such as by removing possible language
barriers for illiterate or non-Chinese speaking inmates,
it is imperative to ensure that prisoners are free from
the fear of retribution when filing complaints,
especially complaints against prison officers or other
staff members,

Accountability

An effective complaints system should be able to hold
prison officers and staff accountable for their actions
and behaviors. In order to maintain an effective
complaints mechanism, it is important to hold
complaints investigation wunits accountable for
assuring the quality of the complaints services.
Accountability is needed on both sides--investigators
should be responsible for keeping an eye on prison
staff to ensure that officers perform their duties of
maintaining justice in prisons and do not abuse their
power,

Transparency and Fairness

As prisons are closed systems and are mainly governed
by their own unique sets of rules and regulations,
prison officers are given substantial authority over the
inmates. Transparency, especially with regards to the
complaints system, is therefore crifical in introducing
checks and balances to the existing system. External
authorities and the public should be able to monitor
whether fairness is upheld by officers in prisons,
while complainants (who are mainly inmates} should
be able to obtain sufficient information about the
complaints procedures and progress to ensure a fair
and efficient investigation of their complaints.

Complaints Investigation
Procedures

At the core of complaints-handling
is the investigation of complaints.
To ensure complaints outcomes
are fair -- especially in the case
where the decisions could
negatively affect a party’s interests
-- procedural fairness should be

Key components of complaints investigation should
include®:

1. Acknowledging the complaint

2. Developing an investigation plan

3. Formal notification of the complaint and

seeking a response

4. Providing preliminary findings

5. Final outcome

6. System improvement recommendations

4Ombudsman Western Australia (2009). Guidelines on Conducting Investigations. Western Australia.




upheld, for when investigators
follow fair procedures, it is more
likely that a correct and fair
decision is reached'. Procedural

fairness 2 puts the focus on
procedures used by decision-
makers instead of the actual

outcome of the decision. The main
guiding rules of procedural
fairness include®
(a) a hearing appropriate to the
circumstances (please see

sub-section “Internal
Disciplinary Hearings”
below for details),

{(b) lack of bias,

(c) evidence to support a

decision, and
(d) inquiry into matters
dispute

n

It is worth mentioning that the CSD has done decently
well in following these steps and ensuring procedural
fairness is upheld. In addition to these procedures, it is
also important to have a follow-up mechanism
tracking the implementation progress of
improvement recommendations and preventing the
recurrence of incidents leading to complaints.

Internal Disciplinary Hearings
Internal disciplinary hearings are
held when inmates are charged
with  misconduct. At these
hearings, the concerned inmate
could face penalty such as wage
deduction, extension of sentences,
and solitary confinement’. Aside
from complaints about the lack of
impartiality of these hearings,
threats of misconduct charges and
disciplinary punishment® as a form
of retribution is often the main
deterrent fo complaints-lodging.
Thus, the independence of internal
hearings serves as the last frontier
preserving the justice of the
complaints system.

The following list includes key rules to be observed in
internal hearings and is not exhaustive. When
following these guidelines or devising new policies, it
is important to bear in mind the principles mentioned
above.

Hearing Rule and Right of Information

Defendants should be provided with a summary of all
negative information against them, as well as a
summary of all possible decisions beforehand. In
addition, they should be given sufficient legal counsel
and support, including being informed of his rights,
legal aid, and obtaining legal advice.

Right of Reply
Defendants should be provided with an opportunity to

make a written or oral statement of reply before a
decision is made to deny or explain allegations,
provide other evidence or details, or present an
innocent explanation

¥ Ombudsman SA (2012). An audit of prisoner complaint handling in the South Ausiralian Department for

Correctional Services. Australia.

2 Ombudsman Western Australia (2009). Guidelines on Conducting Investigations. Western Australia,
3 Ombudsman SA (2012), An qudit of prisoner complaint handling in the South Australian Department for

Correctional Services. Australia.
5 From interview with ex-inmates
€ From interview with ex-inmates




Unbiased judgments

Non-affiliated parties should be present at hearings as
cither jury or observers to ensure the hearing is fair.
The employment of affiliated persons, including prison
directors, officers, and other staff, as judges should be
avoided if possible.

Application to Other Parts of the Mechanism

The important concepts of right of information, right
of reply, and unbiased judgement also apply to other
components of the complaints handling mechanism,
especially in complaints handling, investigation, and
final decision-making.
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Seetion 3: Summary of Recommendations

.Ind:ebeﬁdéﬁce of the Internal Complaints System

#1: Introduce an Independent Equity Officer
{Improving accountability of complaints investigators and system, transparency of the
system, and protection of prisoners’ rights]

The JP system shows the need for an independent party serving as the point-person for
complaints within the prison system. While the final goal of improving the prison
complaints system is to introduce a supplementary and external body overseeing
complaints handling and quality assurance of the prison system, it is important to begin by
introducing a certain level of independence in the current internal mechanism.

As such, it is strongly recommended that a non-affiliated person is to be appointed as the
Chief Equity Officer within the CSD or even CSD’s Quality Assurance Unit to specifically
handle issues related to complaints and equity in prisons. The Chief Equity Officer will
ideally addresses the main problems of non-compliance and lack of institutional support
identified at the beginning of Section 2 by introducing an independent and proactive
regulatory body within the internal prison quality assurance structure.

The Equity Officer should be structurally independent of individual prisons and/or prison
staff and assume a supervisory role over the CIU. The main roles and responsibilities of the
Equity Officer should include, and are not limited to, the following:
(a) ensures the transparency of the complaints system by
(i)  publicizing important documents such as the flow of different complaints
channels, and
(i)  publishing regular reports on prison complaints statistics and the overall
progress of upholding equity in prisons
(b) manages and oversees all complaints mechanisms by
(i) managing all complaints facilities, such as the sufficient provision of
complaints form,
(i) maintaining a confidential prisoner's’ complaints book recording down all
verbal complaints made to officers for better record-keeping,
(iii)  maintaining a moving muster record, and
(iv)  making regular physical visits in prisons to supervise the implementation of
policies related to complaints and equity, as well as take in confidential
complaints as necessary
(v)  checking in regularly with complainants and witnesses to ensure no staff
misconduct occurs during the time when complaints are being filed and
investigated
(c) promotes equity and fairness in prisons in the long~term by
(i) handling the equity and diversity aspect of prison officers’ training, which
includes components on emotional intelligence and human rights,
(i1)  developing and monitoring the implementation of recommendations for
continuous improvement,
(iii)  designing and managing initiatives that better inform and educate inmates
about their rights to complaints and the relevant processes.
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Accéssing the Internal Complaints Svstem

#2: Introduce Confidential Complaint Boxes
[Improving accessibility and confidentiality of the complaints system]

Complaints boxes that allow complainants to access forms, make complaints, and submit
complaints in a confidential area should be made available at various locations around
prisons where inmates can access daily, such as on the landing of each accommodation
unit. These boxes, supervised and attended to by the Chief Equity Officer, should be
opened at least on each weekday and materials necessary to make a complaint, such as the
forms, pens, and envelopes, should always be available to all inmates without having to
contact prison staff to ensure confidentiality. These recommendations are devised with
reference to ideas by researchers in Ireland, whose suggestion also included a “confidential
access procedure” for complaints about prison staff,

o 'Complaints—Handling

#3: Publicize Procedures and Forms
[Improving transparency of procedures]

For the purpose of checks and balances, the following documents and policies should be
made public for better transparency:
(a) CSD’s manual and current practices on complaints-handling, which include
separation policies of complainants and complainees
(b) Progress of implementing endorsed recommendations.
In addition, complaints investigation reports should be accessible to complainants at a
reasonable cost.

#4: Extend the Valid Complaints Period
[Improving accessibility of the system]

While a valid complaints period that is too extended will be a challenge to evidence
collection and the investigation of complaints, the current 24-month limit shows to be a
hindrance to the pursuit of fairness in prisons, as prisoners are prone to delay their
complaints due to fear of retribution, and the current time limit should be reviewed.
However, SoCO recognizes that the root problem lies not with the 24-month limit but the
lack of protective measures preventing retribution from staff, and a systemic reform
addressing this fear should thus be pursued in the long term.

#5: Mandate Protective Measures for Complainants and Witnesses
[Tmproving accessibility of the system]|

Complainants and witnesses, if any, should be protected from possible retribution by
parties involved or prison staff. An independent committee, ideally led by the Chief Equity
Officer, should oversee the protection system and check-in regularly with the
complainants and witnesses to ensure their safety during the protection period, which is
effective from the receipt of the complaint to the end of the investigation result appeal
period. There should be additional punishment for staff violation and aggression towards
complainants and witnesses during the protection period as such aetions can be
considered a perversion of the course of justice. As for cases involving staff misconduct
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and abuses of power, a physical separation of the complainants and witnesses from the
complainee(s) should be enforced, for instance changing the complainant’s resident block
assignment, which includes his working unit and cell assignments, so to ensure the safety
of both the complainants and complainees.

" .} " Complaints Investigation

#0: Establish Systems for Record-keeping
[Improving accountability and transparency]

Systematic record-keeping structures should be established to better facilitate complaints
investigation. For witness protection policies, please refer to Recommendation #5:
Mandate Protective Measures for Complainants and Witnesses. As for physical
evidence:
(a) MMR: a full record of the movements of persons in custody between different CSD
facilities should be kept updated
(b) Prisoners’ Complaints Book: a record of all verbal, “informal” complaints should be
kept for better record-keeping, review, and tracking of investigation progress. This
Complaints Book should only be accessible to independent investigators under the
supervision of the Chief Equity Officer. Each entry should contain the following:
(i)  Name or identification of the complainant
(ii)  Nature of the complaint
(iii)  Parties involved
(iv)  Investigation outcome
(c) CCTV: coverage of CCTV should be reviewed to cover as much of the non-private
areas in prisons as possible, while CCTV systems with voice-recording functions
should be adopted. As for the length of recordings to be kept, they should be longer
than, or at least equal to, the length of the valid complaints period, which is 24
months at the moment. CCTV recordings should always be readily available as
evidence for internal hearings and complaints investigations, all of which will be
confidential.

Internal Disciplinary Hearings

#7: Improving Independency of Hearings
[Improving accountability, transparency, and fairness of the system]

Independent non-officials should be present in or even judge the hearings to avoid biased
judgements and favouritism towards the staff. In terms of information, all parties involved
should be given information of negative evidence against them and a summary of
possible decisions, while full recordings and tramnscripts of the hearing should be
available upon request.

#8: Protecting the Right to Counsel
[Improving transparency and fairness]

Defendant's right to counsel should be honored. Defendants should be given sufficient
opportunities to aceess legal counsel, either within the prison system or externally. Such
information on the channels of getting legal counsel and guidelines for obtaining legal aid
should be easily obtainable to the defendant. In addition to seeking legal advice and
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assistance, provision of necessary legal documents, such as testimonies, should be
available to defendants, at least on their requests,

Structure of the Prison Complaints System

#9: Introduce Complaints Referral Mechanisms
[Improving accountability]

To better attend to complaints of different nature, an effective complaints referral system
involving different governmental departments is necessary. Such referral mechanism
should include

(a) cross-departmental channels built especially for communication and cooperation
on matters related to complaints handling. An example of these channels of
communication include an online database accessible by different departments like
the ICAC, police, and CSD, built especially for case referral both by CSD to other
departments and from other departments back to CSD as appropriate;

(b) clear and easily obtainable guidelines on the purviews of different departments
in terms of complaints-handling, so that the CSD can quickly forward complaints
that it cannot handle to other departments and that complainants are better informed
of how their complaints are handled; and

(c) a time limit for complaints referral to take place, especially for cases involving
criminal behaviors, which should be referred to the police as soon as possible.

Section 4: Conclusion
SoCO looks forward to future meetings with the Correctional Services Department to discuss

recommendations suggested in this press release and other ideas to improve the internal
complaints system. SoCO also welcomes responses from other relevant departments, such as
the Security Bureau and the Office of the Ombudsman, on these recommendations.
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Appendix 1: Case Study

Mr. C made a complaint to CIU about an incident of staff misconduct: an officer (Officer A)
forced him to fabricate a submission explaining why he did not make the scheduled visit to
the hospital. On the day of the pre-scheduled medical visit, Mr. C discovered that he was
arranged to make the visit on a “category-A” security bus. From his own experience, Mr. C
claimed that he will get dizzy and unwell if traveling on that type of bus, thus, he asked to
change the bus or else he would opt to miss the visit.

According to CSD guidelines, inmates missing these medical visits for any reasons will need
to meet with a Medical Officer and explain their reasoning behind missing the visit, as well
as ensure they are informed of the possible consequences of missing those medical checks. In
addition, inmates will have to write a submission explaining the reason for absence.
Therefore, Mr, C wrote the first submission based on the reasons mentioned above.

However, after Officer A read Mr. C’s original submission, Officer A immediately told Mr. C
that he cannot write like that and has to rewrite according to Officer A’s intentions. Then, Mr.
C involuntarily rewrote his submission under Officer A’s coercion. The second submission,
which stated that Mr. C opted out of the scheduled medical visit because he thinks that he has
recovered and will not need the visit, was ultimately accepted by CSD officers and submitted
to relevant prison authorities. The hard copy of the first submission was kept by Mr. C.

After the receipt of Mr. C’s complaint, the CIU met with the relevant officers and prisoners
present that day for testimonies. All officers unanimously testified that there was no violation
of rules during the submission-writing process, and that they have not seen any other staff
coercing Mr. C to fabricate a submission that day. As for the prisoners, all testified that they
could not recall what happened that day due to the lapse of time.

As for physical evidence, no CCTV records have been referenced or mentioned in the
complaints investigation report, nor has the first submission been consulted for the purpose of
references and validation of Mr. C’s claims. More importantly, the complainee (Officer A)
left CSD before the receipt of the complaint, and the CIU has done nothing other than
sending the complainee double-registered mail twice asking for his version of the incident.
Ultimately, due to the absence of the complainee’s response to CIU’s letters and hence the
lack of crucial testimony, the complaint was classified as “not pursuable” and the case was
closed.
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